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Dear Mr. Belii,
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11 May 2023), we are sending you herewith the Legal Analysis and recommendations for further adjusting
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While the majority of provisions were positively assessed by the Council of Europe (CoE) consultants, there
are provisions in the draft Law which are still not fully compliant with the CoE standards and best practices
in the field.

More specifically, these refer to criteria for involuntary placement, involuntary medication, and measures
restricting the freedom of movement of the hospitalised persons and the means of restraint allowed. A
detailed overview of all provisions of the draft Law are included in the abovementioned Legal Analysis.

The Legal Analysis was produced within the Project “Strengthening the prison and probation reforms,
provision of health care and treatment of patients in closed institutions in the Republic of Moldova”, as part of
the Council of Europe Action Plan for the Republic of Moldova for 2021-2024.

Violeta Frunze, the Project Manager remains at your disposal for any further information you may require
(+373 60 037 776, violeta frunze@coe.int).

Yours sincerely,
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Head of the Council of Europe Office in Chisinau
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CONTEXT

Comisia protectie sociald, sénatate si familie a Parlamentului Republicii Moldova a solicitat Consiliului
Europei (CE) o analizd juridicd a proiectului de Lege privind sdndtatea si bundstarea mintald (in
continuare ,proiectul LSBM"). Tn conformitate cu articolul 73 din Constitutia Republicii Moldova si cu
articolul 47 din Regulamentul Parlamentului, proiectul de Lege privind sdndtatea si bundstarea mintala
a fost Thaintat cu titlu de ini";iativé‘l legislativa.

Expertiza este oferitd in cadrul Proiectului ,Consolidarea reformelor din sistemul penitenciar, de
probatiune si de ingrijire a sanatatii in institutiile de tip inchis din Republica Moldova”, ca parte a
Planului de Actiune al Consiliului Europei pentru Republica Moldova 2021-2024. Proiectul are ca scop
sprijinirea Imbunatatirii practicilor de gestionare a penitenciarelor, imbundtatirii calitatii asistentei
medicale acordate detinutilor (inclusiv a asistentei in sandtate mintald), sprijinirea serviciului de
probatiune in vederea consolidarii profilului si a capacitatii acestuia; promovarea in continuare a
valorii sanctiunilor §i masurilor comunitare in randul tuturor actorilor din sistemul de justitie penala si
consolidarea programelor si protocoalelor de tratament pentru pacientii din institutiile de psihiatrie
(inclusiv pacientii aflati la tratament prin constrangere).

ANALIZA PROBLEMEI / DOCUMENTULUI / SITUATIEI

Actuala Lege nr. 1402/1997 a fost evaluatd de autorii proiectului LSBM ca fiind un act normativ
invechit, care nu rezoneazi cu necesitatile reale din acest domeniu $i nu este in concordantd cu
standardele in domeniul drepturilor omului. Prevederile actualei legi nu stabilesc un mecanism
eficient de protectie sau promovare a sdnatatii mintale a populatiei i nici nu acopera in totalitate
drepturile si garantiile pentru persoanele cu tulburari mintale i de comportament!.

Potrivit autorilor initiativei legislative, la elaborarea proiectului LSBM s-a tinut cont de principiile
fundamentale privind protectia pacientilor cu tulburdri mintale si de comportament din Conventia de
la Oviedo, recomandarile R{83)2 si Rec(2004)10 ale Comitetului de Ministri (CM) al CE, Recomandarea
1235 (1994) a Adundrii Parlamentare privind psihiatria si drepturile omului, declaratiile Asociatiei
Mondiale de Psihiatrie (AMP) din Hawaii (10.07.1983) si Madrid (25.08.1996).

Comentdm mai jos alinierea proiectului de lege la aceste documente, precum si la standardele
Comitetului pentru Prevenirea Torturii si a Pedepselor sau Tratamentelor Inumane sau Degradante
(CPT).

Proiectul a fost analizat in baza traducerii in limba engleza si, astfel, nu au fost comentate eventuale
erori de terminologie, care puteau fi cauzate de traducere. Cu toate acestea, este clar cd, Tn practica,
legea trebuie sd se alinteze la cadrul legal al Republicii Moldova n vigoare si nu poate fi in contradictie

1 autoritdtile s-au angajat s3 modifice Legea privind sénstatea mintal3. A se vedea Raportul citre Guvernul Republicii
Moldova cu privire la vizitain Republica Moldova efectuats de Comitetul European pentru Prevenirea Tosturii 5i a
Pedepselor sau Tratamentelor Inumane sau Degradante (CPT) in perioada 28 fanuarie - 7 februarie 2020, alin. 108,
hitps://rm.coe.int/16809f8fa8



cu prevederi si proceduri existente, fdrd a propune modificari la-alte legi. Acest lucru face oarecum
dificild comentarea anumitor proceduri precum, de exemplu, cele legate de internarea nevoluntara.

La elaborarea legii trebuie s se tind cont de particularitdtile locale si de practicile existente, inclusiv
de posibilitatea de a transfera o parte substantiald a serviciilor de Tngrijire citre centrele de ingrijire
ambulatorie din comunitate. Trebuie s3 existe un Plan de Dezvoltare pentru a facilita acest lucru, iar
acest plan trebuie armonizat cu alte domenii (medicind generald, servicii sociale etc.).

PRINCIPALELE CONSTATARI

Prevederile generale ale proiectului de lege corespund scopului si respectd, de asemenea, principiile
de bazd privind protectia drepturilor omului. Cu toate acestea, recomanddm sa se analizeze daca
prevederile privind criteriile de internare nevoluntara (art. 31 - 35, 37) sunt suficiente pentru a garanta
drepturile persoanelor vizate. De asemenea, este important sd se verifice daca normele de procedura
civild si penald sprijind aceste criterii sau dacd sunt necesare amendamente (in special in ceea ce
priveste supravegherea judiciard). Aceste aspecte sunt comentate detaliat in partea de recomandari.

O preocupare majora in privinta proiectului este lipsa unei proceduri judiciare separate referitoare la
tratamentul medicamentos nevoluntar. Cu toate acestea, internarea nevoluntard nu elimina dreptul
pacientului la consimtdmantul liber si informat la tratament sau la refuzul acestuia. Orice derogare de
la acest principiu trebuie sé fie reglementatd prin lege. Ca atare, permisiunea de a aplica tratamentul
medicamentos fortat nu trebuie s fie niciodatd inclusd, in mod automat, in decizia de internare
nevoluntard. Persoanele cu capacitate de exercitiu care nu Tsi dau consimiamantul pentru tratament
nu trebuie sa fie niciodata tratate impotriva vointei lor. Pentru toate celelalte persoane trebuie stabilita
o procedura speciala referitoare [a tratamentul nevoluntar,

Tn ceea ce priveste misurile de restrictionare a libertatil de miscare a persoanelor spitalizate, este
necesar sd se facd precizdri suplimentare, inclusiv descrierea mijloacelor de contentie permise,
misurile de protectie si supravegherea utilizarii mijloacelor de contentie, precum si procedura de
raportare. Este necesar s§ existe un registru al tuturor mijloacelor de contentie, care sd includa ora
{inceput - sfarsit), motivul, mésura utilizatd si persoana care a autorizat-0. Anumite masuri de contentie
{contentia mecanicd) necesitd o observare constantd (observare directd 1:1) si acest lucru trebuie s3
fie reflectat in lege. Trebuie s& fie prevazuta si o sedinta de informare cu pacientul dupa fiecare aplicare
a mijloacelor de contentie.

RECOMANDARI (ANALIZA ARTICOL CU ARTICOL)

Titlul legii
Proiectul de lege se intituleazd ,Sinitatea si bundstarea mintald” si pare sd corespunda
obiectului/domeniului de aplicare al reglementarii.



Forta juridica
Proiectul de lege, in conformitate cu Legea 100 cu privire la actele normative?, mentioneazd c3 aceasta
este o lege organica.

Structura legii
Legea cuprinde 7 capitole, dup3 cum urmeaza:
¢ Capitolul | DISPOZITI GENERALE
e Capitolul Il ATRIBUTIILE AUTORITATILOR PUBLICE TN DOMENIUL SANATATII | BUNASTARII
MINTALE
e Capitolul Il ASISTENTA TN SANATATE MINTALA
e Capitolul IV NORME GENERALE DE ACORDARE A ASISTENTEI TN SANATATE MINTALA
e Capitolul V ASISTENTA MEDICALA PRIMARA, SPECIALIZATA DE AMBULATOR §l
SPITALICEASCA
e Capitolul VI MONITORIZAREA PROCESULUI DE ACORDARE A ASISTENTE! TN SANATATEA
MINTALA
e Capitolul VIl PROTECTIA DREPTURILOR PERSOANELOR CU TULBURARI MINTALE $I DE
COMPORTAMENT N PROCESUL DE ACORDARE A ASISTENTEI TN SANATATEA MINTALA
e Capitolul VII[] DISPOZITII FINALE §| TRANZITORII
Nu sunt comentarii specifice cu privire la structura legii.

Capitolul 1 DISPOZITII GENERALE

Articolul 1. Obiectul, scopul si domeniul de aplicare

Alin. (1) mentioneazi ,mijloacele de protectie a sénatatil si bundstdrii mintale a cetétenilor”. Este de
mentionat ¢ legea reglementeaz3, de asemenea, §i organizarea sistemului (de ex., art. 2 notiunile
principale, art. 6 promovarea sénatitii mintale), nu doar mijloacele de protectie; Tn acelasi timp, statul
are obligatia de a proteja toate persoanele care locuiesc pe teritoriul sdu, nu doar cetdtenii sai.

Alin. (2) stipuleazs, de asemenea, un ohiectiv restrdns, domeniul de aplicare implicit al prevederilor
legale, si anume, ,sistemul de garantii privind protectia sanétatii mintale”,

Alin. {3) stipuleazi cd legea se aplici diferitelor entitdti, incercénd sd ofere o listd exhaustiva de entitati,
desi, de fapt, aceastd listd este mai larga {de ex,, instantele, asistenta sociala).

Se recomand3 asigurarea faptului ¢3 art. 1 include cu exactitate prevederile relevante privind

obiectul, scopul si domeniul de aplicare al LSBM, astfel incit s3 se asigure cd acesta acoperd toate
persoanele fizice, indiferent de cetatenie.

Articolul 2. Notiuni principale

2 Legea 100 din 22,12.2017 cu privire la actele normative,

https://www.legis.md/cautare/getResults?doc_id=105607&lang=ro




Acest articol defineste notiuni specifice.

Se recomandi ca toate aceste definitii sa fie in conformitate cu terminologia acceptata in domieniu
{de ex., capacitate mintal3).?

Unele notiuni contin detalii de reglementare (de ex., componenta echipei multidisciplinare de sdnatate
mintald) care trebuie sa fie incluse in articolele relevante ale legii, nu in definitii.

Asistentd medicald in sdndtatea mintald - aceastd parte defineste elemente ale furnizarii de servicii
medicale. Se recomandi includerea conceptului de tratament bazat pe dovezi si addugarea altor
interventii (altele decit cele farmacologice si psihoterapeutice), astfel incat textul sd poata fi redat
astfel: ,si interventii farmacologice, psihoterapeutice si alte interventii bazate pe dovezi in
tulburdrile de sdndtate mintald”.

Echipa multidisciplinard de sdndtate mintald - Aceastd parte enumerd profesionistii care formeazd
echipa multidisciplinard de sdnitate mintald. Se recomanda sa fie inclusi, de asemenea, si asistentii
medicali (Nurses) si lucrdtorii de la egal la egal.

Pericol social iminent - Aceastd parte identificd comportamentele care constituie un pericol social
iminent - Se recomand3 adiugarea termenului ,grave” dupd ,vatamdri fizice”. A se vedea
comentariile privind art. 31 si urmdtoarele, pentru observatiile privind criteriile de internare
nevoluntara.

Contentionare - Se recomandi cu insistent s3 se precizeze metodele de contentionare permise aici.

lzolare - Se sugereazi revizuirea terminologiei pentru a se asigura cd termenul utilizat subliniazd mai
degrab3 separarea in scopuri de protectie, dect izolarea, care ar putea fi interpretata ca insemnénd
privarea de contactul uman, asa cum se utilizeazd uneori in mediile de detentie, ca metoda de
pedeapsa.

A se vedea comentariile la art. 36 mai jos, pentru recomandarile privind masurile de restrictionare a
libertatii de migcare.

Articolul 3. Principiile de bazi la acordarea asistentei in sdndtate mintald
Legea prevede lista obignuitd de principii.
Cu toate acestea, se recomand3 ad&ugarea ,eficacitatii” ca principiu.

CAPITOLUL Il ATRIBUTIILE AUTORITATILOR PUBLICE TN DOMENIUL SANATATII SI
BUNASTARII MINTALE

3 https: , i i jatri i i mental-capacity-a-flow-chart-
guide /86C9ABD721457GDBF886D288A34F076A?utm campa:gn-—shareahohc&utm medium=copy link&utm_source=book
mark




Articolu! 4. Protectia sénatatii si bunastarii mintale
Nu sunt observatil specifice.

Articolul 5. Garantiile statului Tn vederea asigurdrii conditiilor favorabile pentru mentinerea
bundstarii si protectia sandtatii mintale

Alin. {3) extinde, fér3 nicio justificare (fird a stabili criterii si condijii specifice) obligatia statului de a
acorda asistenta juridica persoanelor cu tulburdri mintale si comportamentale. Pentru a evita ca alin.

=y
-

(3) s3 fie interpretat ca unul declarativ, acesta va preciza ,in conformitate cu legislatia relevanta

Articolul 6. Promovarea sénatatii si bundstarii mintale
Nu sunt observatii specifice.

Articolul 7. Atributiile Guvernului

Art. 7 reglementeazi atributiile Guvernului in domeniul sdnatétii si bundstdrii mintale si este in
conformitate cu Legea nr. 136 cu privire la Guvern®.

Alin. b) precizeaz ci Guvernul aprob3 ,domeniile de formare profesionald si specialitatile in domeniul
sin3tatii mintale in corespundere cu necesitdile identificate Tn réndul populatiei”. Se recomanda
lisarea aprobirii domeniilor de formare profesionald la nivel operational (sau cel putin la nivelul
Ministerului Sanatatii), asigurand in acest fel regularitatea actualizdrilor si capacitatea de raspuns a
programelor de formare 1a nevoile de formare ale specialistilor din domeniul sdnitatii mintale.

Articolul 8. Atributiile Ministerului Sanatatii

;

La alin. c) se precizeazi ci Ministerul Sdnatatii ,.c) elaboreazd, impreuna cu alte autoritati publice si
parti interesate, un mecanism eficient de conlucrare interinstitutionald privind reglementarea
procedurii de transportare a persoanei cu tulburdri mintale si de comportament in spitalul de
psihiatrie pentru internarea nevoluntar3 si de asigurare a securitdtii personalului medical implicat in
acordarea asistentei medicale fn sindtatea mintald si a persoanei a cérei internare nevoluntara se
solicits”. Se recomandd mentinerea unui domeniu de aplicare mai larg al cooperarii
interinstitutionale, specificind ,referirea §i cooperarea interinstitutionald Tn ceea ce priveste
prevenirea, depistarea timpurie, tratamentul si reabilitarea psihosociald a tulburirilor mintale si de
comportament.”

Litera f) precizeazs lista documentelor-model care urmeazd sé fie aprobate de MS / sunt necesare
pentru punerea in aplicare a legii. Se recomanda sd se adauge ,spectrul si forma inregistrarilor care
trebuie pistrate in spitalele de psihiatrie’, informatii privind drepturile, informatii privind metodele

4 Legea nr, 136 din 07.07.2017 cu privire la Guvern, https://www.legis.md/cautare/getResults?doc id=133423&lang=ro#
5 CPT, Mijloace de contentionare in unititile de psihiatrie pentru adulti (Standarde CPT revizuite), CPT/Inf(2017)6, alin. 11,
https://rm.coe.int/16807001c3
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de tratament, inclusiv tratamentele medicamentoase, formatul planului individual de tratament” si
s3 se mentind aceasta listd deschisd, nu exhaustiva.

Ca observatie generald, la art. 8 (la fel si pentru art. 7, 9-13) se acord3 putind atentie competentelor
autorititilor privind asistenta in séndtatea mintald la nivel comunitar.

Articolu! 9. Atributiile Ministerului Muncii si Protectiei Sociale
Nu sunt observatii specifice.

Articolul 10. Atributiile Ministerului Educatiei si Cercetdrii

La alin. e) se mentioneazd atributiile MEC de a promova includerea de module privind bundstarea si
sinjtatea mintald in programele de formare initiald si continua a unor categorii distincte de specialisti.
Tinand cont de autonomia institutiilor de invitdmant si, in acelasi timp, de necesitatea ca astfel de
module s3 fie integrate oriunde se considera necesar, se recomanda o formulare mai putin limitativa,
specificind ,,mai ales a specialistilor din domeniile:...",

Articolul 11. Atribuiiile Ministerului Afacerilor Interne

Alin. a) limiteaza atentia MAI la securitatea personalului medical si a persoanei cu tulburdri mintale i
de comportament, fiind axat pe procesul de internare nevoluntard. Se recomanda sa se integreze si
securitatea celorlalti pacienti, a vizitatorilor si a membrilor comunitatii si sa se extinda domeniul de
aplicare, dupa caz, la depistarea timpurie, referirea si internarea nevoluntara.

Alin. b) si c) nu sunt, in mod necesar, corecte in formulare {posibil o problema de traducere, de ex.,
detentia preventivi, care {ine de Ministerul Justifiei). Se recomanda o reglementare mai precisa, care
s3 prevadi ¢ MAI ,asigurd, prin intermediul institutiilor medicale si sanitare [publice], furnizarea
de asistentd medicald in siinitatea mintald persoanelor care au nevoie retinute/detinute/plasate in
institutiile din subordinea sa”. '

Articolul 12, Atributiile Ministerului Justifiei
Pentru a evita confuziile terminologice (de ex., nu toate locurile de detentie sunt subordonate MJ),
alin. d) poate fi mai specific, si anume, ,coordoneazi, prin intermediul Administratiei Nationale a

Penitenciarelor, asigurarea asistentei in sénitate mintald pentru persoanele cu asemenea nevoi
detinute in institutiile din subordinea sa”.

Articolul 13. Atributiile autoritétilor administratiei publice locale

Se recomands coroborarea art. 13 cu art. 45 care precizeazi ci ,finantarea serviciilor de-asistenta in
sanitate mintald se realizeaza din bugetu! public national”.
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Capitolul 11l ASISTENTA TN SANATATE MINTALA

Articolul 14. Asistenta in sdnatatea mintala
Nu sunt observatil specifice.

Articolul 15. Asistenta medicald in sanatatea mintald

La alin. 2} se recomand3 sd se adauge ,eficace” dupd ,acceptabila”,

Articolul 16. Asistenta sociald
Nu sunt observatii specifice.

Articolul 17. Asistenta juridicd garantatd de stat

Alin. 1) si 2) reitereaza principiul accesului la justitie in conditii egale.

Alin. 3) prevede dreptul tuturor persoanelor cu tulburdri mintale sau de comportament la asistentd
juridicd gratuitd, indiferent de nivelul veniturilor. Tindnd cont de dispozitiile legale actuale privind
asistenta juridicd gratuitd (scutirea de la verificarea veniturilor doar pentru persoanele cu ,dizabilitati
grave si accentuate”, art. 20 j) din Legea privind asistenta juridica garantatd de stat®), pentru a asigura
respectarea normelor tehnicii legislative, scutirea de la verificarea veniturilor pentru a beneficia de
asistentd juridica gratuitd (in cazul in care se decide acest lucru; angajament politic) se specifica in
art. 20 din Legea privind asistenta juridici garantati de stat. La fel, se recomand3 coroborarea alin.
4) din LSBM privind procedura de solicitare a asistentei juridice cu prevederile capitolului 4 din Legea
privind asistenta juridica garantata de stat.

Articolul 18. Serviciile comunitare de sindtate mintald se realizeaza prin intermediul centrelor
comunitare de sénatate mintald
Nu sunt observatii specifice,

Articolul 19. Serviciile medicale de sén&tate mintala

Pentru a asigura o abordare cuprinzitoare a tratamentului, se recomandd si se adauge dupd
,medicamentelor” ,psihoterapiei si altor metode de tratament bazate pe dovezi."

Articolul 20. Specialistii in domeniul sdnatatii mintale

Tn conformitate cu recomandérile de fa art. 2, se recomanda includerea asistentilor medicali (Nurses)
si a lucritorilor de 1a egal la egal in lista specialistilor care oferd asistenta in sindtatea mintala.

CAPITOLUL IV NORME GENERALE DE ACORDARE A ASISTENTEI IN SANATATE MINTALA

6 Legea nr. 198/2007 privind asistenta juridici garantati de stat,
https://www.legis.md/cautare/getResults?doc_id=135569&lang=ro#

12



Articolul 21. Consimtamantul privind interventia fn sandtatea mintala

Acest articol specifici faptul ci fiecare pacient trebuie sd T§i dea consim{amantul pentru orice
tratament care §i este administrat n urma unui proces de obtinere a consimjamantului informat.
Pentru a proteja pe deplin drepturile pacientilor in cauzd, se recomandd sa se specifice acest proces
dupi cum urmeaza:

Alin .1) Se recomandi si se adauge dupa ,obtinut” ,in scris”,

Alin. 2) Acest alineat prevede c# dorinta de a opri tratamentul trebuie sa fie exprimatd in scris. Se
recomands eliminarea sintagmei ,asumandu-si in scris rispunderea”, astfel incét dorinta sd poata fi
exprimata si numai oral,

Alin. 3) Se recomandi sa se adauge la sfarsit: ,Deciziille exprimate anterior (Advanced Directives)
trebuie si fie respectate.”

Alin. 5) mentioneazi ,sesizeazi autoritatea tutelard pentru initierea procedurilor desemnaérii unui alt
reprezentant”, in timp ce intentia nu este de substituire, ci de ,protejare a intereselor persoanei cu
tulburdri mintale si de comportament”.

Articolul 22. Pastrarea demnitatii si intimitétii persoanei in procesul de acordare a asistentei in
sandtate mintalad

Alin. 5), se recomand3 ad3ugarea posibilitatii de a utiliza supravegherea video pentru a asigura
siguranta n sectiile de internare, cu toate acestea, trebuie s3 existe o politica clara pentru a asigura
respectarea normelor privind protectia datelor.

Articolul 23. Evaluarea stérii de séndtate mintal3d

Se recomand3 s3 se adauge dupi ,,de citre medicul psihiatru”, ,sau sub supravegherea unui medic
psihiatru”.

Alin. 3) precizeazi cd evaluarea stirii de séndtate mintald a unei persoane se efectueazd cu
consimtamant, cu exceptia situatiilor ,cand persoana evaluatd are dificult{i in a aprecia implicatiile
unei decizii asupra ei nsesi”. Aici nu este clar cine ar lua aceastd decizie si care ar fi procesul urmat
intr-un astfel de caz. Se recomandi s3 se precizeze ¢, in situatiile in care o persoana nu isi poate da
singurd consimtimantul, un reprezentant legal trebuie s& dea acest consimiamant in locul ei.

Articolul 24. Diagnosticul de tulburare mintald si de comportament

Alin. 3) precizeazd cum si cine poate contesta un diagnostic psihiatric.
Se recomand3 ad3ugarea dupi “la solicitarea personald” "a pacientului”.

Articolul 25. Tratamentul persoanelor cu tulburdri mintale si de comportament

La alin. 2), pentru a implica pe deplin persoana in cauzd in elaborarea programului de tratament, se
recomandi inlocuirea ,discutat cu pacientul” cu ,elaborat impreuna cu pacientul”, sau o formulare
similard, pentru a indica implicarea deplina a pacientului.
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Articolu! 26. Tratamentul prin aplicarea méasurilor de constréngere cu caracter medical

CPT a subliniat faptul c3 internarea nevoluntard intr-o institutie psihiatric trebuie sé fie intotdeauna
Tnsotitd de mésuri de protectie adecvate. Una dintre cele mai importante astfel de masuri de protectie
este consimtdmantul liber si informat pentru tratament’. Acest lucru se aplicé tuturor pacientilor, adica
si celor detinuti fmpotriva vointei lor si pacientilor aflati la tratament prin constrdngere. Cerinta de

tratament egal al acestora din urmd rezultd, de asemenea, din principiul ,echivalentei tngrijirii”.2

Se recomandi cu insistentd si se asigure cd in prevederile acestei legi sd fie stipulat clar ca acegti
pacienti beneficiazi de aceeasi protectie a drepturilor lor ca si ceilalii pacienti, in special in ceea ce
priveste consimtimantul pentru interventiile de sinatate mintald, contestarea diagnosticului,
necesitatea de a elabora - impreund cu pacientul - a programului individual de tratament, si
informarea cu privire la starea de sanatate mintala.

Tn niciun caz, o internare nevoluntard, fie ca urmare a unei infractiuni comise sau din cauza unui risc
pentru sine sau pentru altii, nu trebuie si includd, in mod automat, un tratament medical
nevoluntar, adici un tratament fird consimtiméntul informat al persoanei. Tratamentul
medicamentos for{at trebuie si faca intotdeauna obiectul unui proces judiciar separat de procedura
de internare.

De asemenea, se recomand3 ca persoana in cauzi si fie audiatd personal la momentul reinnoirii
masurii §i 53 aibd dreptul la reprezentare juridica gratuita.

Articolul 27. Expertiza psihiatrica
Nu sunt observatii specifice.

Articolul 28. Informatia privind starea de sanatate mintald

Acest articol se referi la dreptul la informare cu privire la starea de sanétate mintald a unei persoane.
Se recomandi si se adauge ci persoana are dreptul de acces la dosarul sau medical, ih mod gratuit.’

CAPITOLUL V. ASISTENTA MEDICALA PRIMARA, SPECIALIZATA DE AMBULATOR $I
SPITALICEASCA

Articolul 29. Acordarea asistentei medicale primare si specializate de ambulator
Nu sunt observatil specifice.

7 CPT, Internarea nevoluntard in institugli psihiatrice, CPT/Inf{98)12-part, Extras din ce! de-al 8-lea Raport general al CPT,
publicat in 1998, alin. 51, https://rm.coe.int/16806cd43e

8 De ex,, Recomandarea $8(7) a Comitetului de Minigtri al CoE, Partea B.

https://rm.coe.int/02000016804fb13c

9 CPT, Internarea nevoluntard in institutii psihiatrice, CPT/Inf{98)12-part, Extras din cel de-al 8-lea Raport general al CPT,
publicat Tn 1998, alin. 40, hitps://rm.coe.int/16806cd43e
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Articolul 30. Internarea voluntar3 in spitalul de psihiatrie
Nu sunt observatii specifice.

Articolul 31. internarea nevoluntara

Se recomandi revizuirea criteriilor pentru internarea nevoluntari. Abordarea cea mai frecventa in
majoritatea legislatiilor eurcpene prevede indeplinirea a 3 criterii si urmeaz3 Recomandarea CM
(2004)10.%°

1. persoana are o tulburare mintala
2. din cauza tulburirii mintale, persoana se pune in perico! grav pe sine sau pe altii
3. nu sunt disponibile alte optiuni mai putin restrictive

Am dori, de asemenea, si clarificim urméitoarele:

Internarea si tratamentul nevoluntar trebuie sé fie separate, persoanele cu capacitate de exercitiu
care nu fsi dau consimtdmantul pentru tratament nu trebuie niciodat sd fie tratate impotriva vointei
lor. in cazul persoanelor lipsite de capacitate trebuie s3 se aplice un proces judiciar separat in ceea
ce priveste tratamentul medicamentos fortat - asa cum prevede CM Rec(2004)10. 1

10 Articolul 17 - Criterii privind internarea nevoluntara
1.0 persoand poate fi supusi interndril nevoluntare numai dacé sunt indeplinite toate conditiile urmétoare:
i. persoana are o tulburare mintald;
i, starea parsoanei reprezintd un risc semnificativ de vitdmare gravé a sdn&tétil sale sau a altor persoane;
iii. internarea include un scop terapeutic;
iv. nu sunt disponibile mijloace mai putin restrictive de acordare a asistentel adecvate;
v. a fost luatd in considerare opinia persoanei In cauza.
2. legea poate prevedea cd, in mod exceptional, o persoand poate fi supusi unei interndri nevoluntare, in conformitate cu
dispozitiile prezentului capitol, pentru perioada minim3 necesard pentru a se stabili dacd aceasta suferd de o tulburare
mintald care reprezinté un risc semnificativ de vitimare gravd a sdndtdfii sale sau a altor persoane, dac:
i. comportamentul sdu este puternic sugestiv pentru o astfel de tulburare;
ii. starea sa pare s& reprezinte un astfel de risc;
li. nu existd niciun mijloc adecvat, mai putin restrictiv, de a face aceastd determinare; si
iv. a fost luatd in considerare opinia persoanei in cauza.
11 Articolul 18 - Criterii pentru tratamentul nevoluntar
O persoani poate fi supusd unui tratament nevoluntar numai dacs sunt mdepllmte toate conditiile urmétoare:
i. persoana are o tulburare mintals;
ii. starea persoanei reprezintd un risc semnificativ de vitimare gravé a sinatatii sale sau a altor persoane;
jii. nu sunt disponibile mijloace mai putin intruzive de acordare a asistentei adecvate;
iv. a fost luatd in considerare opinia persoanei in cauza.
Articolul 29 - Principii privind tratamentul nevoluntar
1. Tratamentul nevoluntar trebuie:
i. 54 abordeze semnele si simptomele clinice specifice;
ii. s3 fie proportional cu starea de sdnstate a persoanei;
jii. 53 facd parte dintr-un plan de tratament scris;
iv, s3 fie documentat;
v. daci este cazul, s3 urméreascd si permit3 utilizarea unui tratament acceptabil pentru persoand, cét mai curand
posibil.
2.1n plus faté de cerintele articolului 12.1 de mai sus, planul de tratament trebuie:
i. s& fie pregatit, ori de c&te ori este posibil, in consultare cu persoana n cauzé si cu avocatul sau reprezentantul
personal al acesteia, dacd existd;
il 53 fie reexaminat la intervale corespunzitoare si, dacé este necesar, s fie revizuit, ori de cate ori este posibll, in
consultare cu persoana in cauzi si cu avocatul sau reprezentantul personal al acesteia, dacé exista,
3. Statele membre trebuie si se asigure ci tratamentul nevoluntar are loc numai intr-un mediu adecvat.

15



Prevederile noi, referitoare la procedurile judiciare privind internarea nevoluntard, vor necesita si
modificiri la Codul de procedurs civil3 (Capitolul XXX) %

Articolul 32. Decizia privind internarea nevoluntara

Alin. 3): Se recomandi ca internarea nevoluntari si tratamentul nevoluntar sa fie decizii separate (a
se vedea, de asemenea, comentariile la art. 26). Conditiile recomandate la art. 31 alineatul (1) trebuie
s fie cumulative si nu alternative.

Alineatul {7) sugereazi ci tratamentul poate fi administrat in baza deciziei unui singur psihiatru. Dupé
cum s-a subliniat mai sus, tratamentul nevoluntar trebuie sd urmeze un proces judiciar strict, separat
de decizia de internare. Doar in cazul unui pericol vital iminent tratamentul trebuie administrat in
baza unei decizii a doi psihiatri, urmati de o hotirire a instantei de judecata. $i aceasta trebuie sa
fie optiunea cea mai putin restrictivi si, ori de cite ori este posibil, trebuie s se obtind
consimtimantul persoanei. Trebuie si se ia in considerare si deciziile (consim{@méntul sifsau vointa)
persoanei, exprimate anterior (Advanced Statement).

Alin. 11) trebuie coroborat cu art. 17 din LSBM si cu Legea privind asistenta juridicd garantatd de
stat, adicii, s se asigure ¢i persoana are dreptul la asistentd juridici gratuitd (féra verificarea
veniturilor) inainte de inceperea procedurilor judiciare.

Articolul 33. Examinarea cererii privind confirmarea internarii nevoluntare de cdtre instanta
judecdtoreasca '

Se recomandi si se asigure ¢ termenul de 48 de ore pentru examinarea cererii este inclus si in art.
315 din Codul de procedura civild (care, in prezent, este de 5 zile).

Alin. 3) precizeazi obligatia specialistului independent de a se deplasa la spitalul de psihiatrie cu scopul
de a examina persoana. Se recomand& completarea alin. 3) la final cu sintagma ,Conducerea unitatii
medicale asiguri accesul la pacient si la toate documentele si probele aferente, dupd caz”.

Alin. 5) prevede posibilitatea audierii in unitatea medicald a persoanei pentru care se solicitd
confirmarea interndrii nevoluntare. Se recomand3, de asemenea, examinarea posibilitatii de a utiliza
sistemul de videoconferinti/teleconferint al instantei. Modificarile se vor reflectd, de asemenea, §i
in art. 315 din Codul de procedura civila.

Articolul 34, Hotirarea judecitoreasci prin care se solutioneaza cererea de confirmare a
internarii nevoluntare '

Pacientii vizati trebuie s& primeasci o copie a oricérei hotdrdri judecdtoresti privind internarea
nevoluntard intr-un spital de psihiatrie (sau prelungirea acesteia); de asemenea, pacientilor in cauza
trebuie si li se ceard si semneze o declaratie (cu indicarea datei) cd au primit o copie a hotérarij;
pacientil in cauzd sunt informatji, in scris, cu privire la motivele hotarérii si la cdile/termenele pentru
atacare cu apel.

22 Codul de procedur civild, https://www.legis.md/cautare/getResults?doc_id=136269&lang=ro#
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Astfel, se recomand3 includerea dupé alin. 1) a unui nou alineat cu urmétorul continut: ,Hotérarea
instantei judecitoresti se comunici imediat, dar nu mai tarziu de 24 de ore de la pronuntare,
persoanei pentru care se solicitd confirmarea internirii nevoluntare, reprezentantului legal sau
persoanei imputernicite cu mandat de protectie, avocatului ales sau desemnat”. Aceastd modificare
va contribui la punerea in aplicare a recomandérii relevante a CPT®,

Prevederile noi din art. 34 al LSBM vor necesita, de asemenea, si modificari in Codul de procedura
civild (Capitolul XXX)

Articolul 35. Contestarea tratamentului in cazul internérii nevoluntare

Se recomands ca persoana s3 aib# posibilitatea de a contesta tratamentul fara calificativul nu
corespunde scopului terapeutic.

Articolul 36. Mésurile de restrictionare a libertétii de miscare a persoanelor internate

Maisurile de restrictionare a libertitii de miscare trebuie si fie clar articulate si specificate
(supravegherea, mecanismele de raportare etc.). Este necesara precizarea cu exactitate a mésurilor
permise. De obicei, se utilizeazd urmétoarele patru masuri: contentia fizica, contentia mecanica,
contentia chimici si izolarea. Este necesard o politica privind utilizarea acestor masuri, care trebuie
s3 se bazeze pe principiile enuntate in documentul Consiliului Europei "Mijloace de constringere in
institutiile de psihiatrie pentru adulti” CPT/Inf(2017)6; Strasbourg 2017 .

Principiile cheie ale acestui document sunt:

¢ Mijloacele de restrictionare a libertatii de miscare (constrdngere) sunt masuri de securitate
si nu au nicio justificare terapeuticd, acestea nu trebuie utilizate niciodats ca pedeapsa sau
pentru confortul personalului.

e Mijloacele de restrictionare a libert3tii- de miscare (constrdngere} trebuie aplicate n
conformitate cu principiile legalitatii, necesitétii, proportionalitatii si responsabilitatii.

o Acestea trebuie s3 fle o ultimi solutie (uftimo ratio) si si fie utilizate pentru o pericada cét
mai scurts de timp.

n ceea ce priveste aplicarea mijloacelor de restrictionare a libertitli de miscare, decumentul
prevede ca:
- » Acestea trebuie recomandate exclusiv de cdtre un medic.
¢ Personalul care aplici astfel de misuri trebuie sa fie instruit cu privire la utilizarea acestora.

13 Raportul citre Guvernul Republicii Moldova cu privire la vizita in Republica Moldova efectuatd de Comitetul European
pentru Pravenirea Torturli si a Pedepselor sau Tratamentelor Inumane sau Degradante (CPT) din 28 ianuarie - 7 februarie
2020, alin. 141: ,,...pacientii nu au fost sistematic audiati personal de citre instanta de judecatd, iar hotdrarile judecdtoresti
privind internarea lor nevoluntard nu le-au fost inménate (in cel mai bun caz, pacientii au fost informati cu privire la decizie
de citre avacatul lor sifsau personalul spitalului)”; alin. 142 ,Comitetul recomanda s se ia mésurile necesare pentru a se
asigura ci pacientii au dreptu! efectiv de a fi audiati personal de citre instantd in timpul proceduril privind internarea lor
nevoluntard sau prelungirea acesteia {precum sl in timpul procedurii de apel} §i ¢8 primesc o copie a oricdrei decizii
pronuntate de instanta.”
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e Fiecare pacient aflat Th contentionare mecanicé sau izolare trebuie si fie supravegheat
continuu.
e Dupi indep3rtarea mijloacelor de contentie, trebuie s& aiba loc o discutie cu pacientul.

Se recomands, in continuare, ca intregul personal si beneficieze de formare in tehnici de
dezescaladare pentru a preveni situatiile in care trebuie sa se recurgi la mijloace de imobilizare.

Se recomands, de asemenea, s se intocmeascd un registru al utilizarii mijloacelor de contentie, in
care si se inregistreze toate cazurile, iar utilizarea acestora trebuie raportatd unei autoritdti de
supraveghere!®,

Se recomand3 includerea, dupi alin. 5), a unui nou alineat, cu urmatorul continut: ,Ori de cate ori
un pacient dintr-o institujie de psihiatrie suferd o vitdmare gravi ca urmare a utilizarii fortei {inclusiv
a contentiei mecanice) de céitre personal, problema trebuie adusé de urgenta in atentia procurorului
competent”™s,

Articolul 37. Incetarea interndrii nevoluntare

n acest context, reamintim despre standardele CPT conform cdrora revizuirile periodice din oficiu ale
oricirei decizii de internare nevoluntard ca masuré de constringere cu caracter medical sunt efectuate
cel putin o datd la sase luni, de cdtre o autoritate independentd, de preferintd o instantd. Aceste
revizuiri trebuie s se bazeze pe opinia unui medic care este independent de departamentul in
care este internat pacientul in cauza. ‘

Articolul 38. Externarea din spitalul de psihiatrie

Alin. 5) face trimitere la art. 31 nu 34 din LSBM.

Capitolul VI MONITORIZAREA PROCESULUI DE ACORDARE A ASISTENTEI TN SANATATEA
MINTALA

Articolul 39. Monitorizarea modului de acordare a asistentei in sénatatea mintald
Nu sunt observatii specifice.

Capitolul V1! PROTECTIA DREPTURILOR PERSOANELOR CU TULBU RARI MINTALE SI DE
COMPORTAMENT TN PROCESUL DE ACORDARE A ASISTENTE! TN SANATATEA MINTALA

14 £pT, Mijloace de constrangere In institutiile de psihiatrie pentru adulti {Standarde CPT revizuite), CPT/Inf{2017}6, alin. 11,
https://rm.coe.int/16807001c3

15 CPT, Documentarea 5l raportarea dovezilor medicale de rele tratamente, Extras din cel de-al 23-lea Raport general al CPT,
publicat in 2013, CPT/Inf{2013)29-par, alin. 78, https://rm.coe.int/16806cccdd
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Articolul 40. Protectia drepturilor persoanelor cu tulburdri mintale si de comportament

Se recomandi includerea, dup3 alin. 1), a unui nou_alineat, cu urmétorul continut: »Perscanelor
internate Tn institutiile de psihiatrie li se oferd informatii complete, clare i exacte, inclusiv cu privire
la dreptul lor de a-si exprima sau nu consim{dmantul referitor la internare, de a-si exprima sau nu
consimtimantul referitor la tratament, precum si despre posibilitatea de a-si retrage ulterior
consimtimantul si despre procedurile interne si externe de depunere a plangerilor”®,

Avand in vedere importanta controlului managerial in institutiile de sin3tate mintald, se recomand3
includerea dupid alin. 2), a unui nou alineat, cu urmatorul continut: »Conducerea institutiilor va
asigura ca toate alegatiile de abuz sa faca obiectul unor investigatii independente, aprofundate si '
documentate corespunzitor la nivel intern §i, dacd este cazul, sa le raporteze cu promptitudine unei
autorititi externe competente”"’.

Articolul 41. Protectia extrajudiciara
Nu sunt observatii specifice.

Articolul 42. Depunerea actiunii in instanta judecdtoreasca
Nu sunt observatii specifice.

Articolul 43. Sesizarea organului de urmdrire penala
Nu sunt observatii specifice.

Capitolul VII[I] DISPOZITII FINALE I TRANZITORII

Articolul 44. Dispozitii finale
Nu sunt observatii specifice.

Articolul 45, Finantarea asistentei de sdnitate mintala
Nu sunt observatii specifice.

Not3 informativ3 la proiectul de lege privind sdndtatea si bundstarea mintald
Nu sunt observatii specifice.

CONCLUZII Si LISTA DE RECOMANDARI

Tn ansamblu, proiectul de lege fsi propune sa acopere reglementdrile necesare in domeniu sanatatfi
mintale. Partea forte a proiectului este claritatea principiilor generale de furnizare a intregului spectru

16 CPT, Internarea nevoluntard in institutil de psihiatrie, CPT/Inf(98)12-part, Extras din cel de-al 8-lea Rapart general al CPT,

publicat In 1998, alin. 53, https://rim.coe.int/16806cd43e
17 CPT, Mecanisme de plangeri, Extras din cel de-al 27-lea Raport general al CPT, publicat in 2018, CPT/Inf{2018)4-part, alin.

70-71, https://rm.coe.int/16807bc668
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de servicii de sinitate mintald, inclusiv misuri de prevenire si de promovare a sdndtatii, precizand Tn
mod clar ci protectia sin&tdtii i a bundstarii mintale este obiectul legii. De asemenea, proiectul
stipuleazd accesibilitatea serviciilor, importanta autodetermindrii pacientilor, precum si principiul
responsabilitdtii. Au fost enumerate responsabilitatile statului, incluzand diferite ministere si autoritati
locale. Poate fi previzuté, de asemenea, si implicarea sectorului privat, precum si a ONG-urilor. Legea
prevede, de asemenea, asistenta juridica in cazul In care existd proceduri judiciare Tn care pacientii au
nevoie de un reprezentant legal.

Cu toate acestea, recomandam sa fie revizuite articolele care reglementeazd internarea si tratamentul
-nevoluntar {in special articolele 31-33), pentru a le alinia la recomanddrile CE in acest domeniu. Acelasi
lucru este valabil si pentru articolul 36, care reglementeézé restrictionarea libertatii de miscare
{utilizarea mijloacelor de contentionare) pentru pacientii internafi nevoluntar. De asemenea, am facut
citeva recomanddri cu privire la articolele care se referd la protec’;ia' sl garantarea drepturilor
persoanelor cu tulburéri mintale (art. 22-24, 26, 40) pe care v invitdm sd le luati in considerare.

Lista de recomandiri este dupa cum urmeaza:

Art. 1
- asigurarea faptului cd art. 1 include cu exactitate prevederile relevante privind obiectul,
scopu! si domeniul de aplicare al LSBM, astfel inct sa se asigure ca acesta acoperd toate
persoanele fizice, indiferent de cetdtenie.
Art. 2

- toate aceste definitii sunt in conformitate cu terminologia acceptatd in domeniu (de ex.,
capacitatea de exercitiu);

- includerea conceptului de tratament bazat pe dovezi §i addugarea altor interventii (altele
decit cele farmacologice si psihoterapeutice), astfel incat textul sa poatd fi redat astfel: ,5i
interventii farmacologice, psihoterapeutice si alte interventii bazate pe dovezi in tulburdrile
de sdnitate mintald”;.

- Echipd multidisciplinard de sindtate mintald - includerea, de asemenea, a asistentilor medicali

' (Nurses) si a lucrétorilor de la egal la egal; :

- Pericol social iminent - adiugarea termenului ,grave” dupa ,vatdmari fizice”;

- Contentionare - se recomanda cu tarie precizarea mijloacelor de contentie permise aici;

- Izolare - revizuirea terminologiei pentru a se asigura c¢d termenul utilizat subliniazd mai
degraba separarea in scopuri de protectie, decat izolarea, care ar putea fi interpretatd ca
insemnénd privarea de contactul uman, asa cum se utilizeazd uneori in mediile de detentie,
ca metodd de pedeapsa.

Art.3
- ad3ugarea ,eficacitdfii” ca principiu.

Art.5
- evitarea reddrii alin. (3) ca unul declarativ, acesta va preciza ,in conformitate cu legislatia
relevanta”.

Art.7

- laart. 7-13 se acordi putin atentie competentelor autoritétilor privind asistenta in
sinitatea mintald la nivel comunitar;
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Art. 8

Art. 10

Art. 11

Art. 12

Art. 13

Art. 15

Art. 17

Art. 19

Art. 20

I3sarea aprobérii domeniilor de formare profesionald la nivelul operational (sau cel putin la
nivelul Ministerului Sanatatii), asigurdnd in acest fel regularitatea actualizarilor $i capacitatea
de rispuns a programelor de formare la nevoile de formare ale specialistilor din domeniul
sdnatatii mintale.

mentinerea unui domeniu de aplicare mai larg al cooperdril interinstitutionale, specificénd
referirea si cooperarea interinstitutionald fn ceea ce priveste prevenirea, depistarea
timpurie, tratamentul si reabilitarea psihosociald a tulburdrilor mintale si de
comportament.”

se adaugi ,spectrul si forma inregistrérilor care trebuie pastrate in spitalele de psihiatrie,
formatul planului individual de tratament si alte documente” si mentinerea acestei liste
deschise, nu exhaustive,

si fie mai putin limitativ in formulare prin specificarea ,mai ales a specialistilor din

I

domeniile:...”.

integrarea, de asemenea, §i a securitétii celorlalti pacienti, a vizitatorilor i a membrilor
comunititii si extinderea domeniului de aplicare, dupd caz, la depistarea timpurie, referirea
si internarea nevoluntara;

reglementarea mai precisd, care sa prevadd ca MAI yasigurd, prin intermediul institutiilor
medicale si sanitare [publice], furnizarea de asistentd medicald in séndtatea mintald
persoanelor care au nevoie retinute/detinute/plasate in institutiile din subordinea sa”.

si fie mai precis, si anume ,coordoneazd, prin intermediul Administratiei Nationale a
Penitenciarelor, asigurarea asistenfei in sinitate mintald pentru persoanele cu asemenea
nevoi detinute in institutiile din subordinea sa”.

se coroboreazd cu art. 45,
la alin. 2) - addugarea termenului ,eficace” dupa Jacceptabild”.

scutirea de la verificarea veniturilor pentru a beneficia de asistentd juridicd gratuita (in cazul
in care se decide astfel; angajament politic) se precizeazi in art. 20 din Legea privind asistenta
juridica garantatd de stat. n mod similar, alin. 4) din LSBM privind procedura de solicitare a
asistentei juridice se coroboreazd cu prevederile capitolului 4 din Legea privind asistenia
juridicd garantata de stat.

se adaugd dupd ,medicamentelor”, ,psihoterapiei si altor metode de tratament bazate pe
dovezi.”

includerea asistentilor medicali (Nurses) si a lucratorilor de la egal la egal in lista specialistilor
care oferd asistentd in sandtatea mintala.
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Art. 21

Art. 22

Art. 23

Art. 24

Art. 25

Art. 26

Art. 28

Art. 31

alin. 1) - se adauga dupa , obtinut”, ,in scris”;

alin, 2) - se elimind ,asumandu-gi in scris raspunderea.”;

alin. 3) - se adauga la sfarsit: ,Deciziile exprimate anterior {Advanced Directives) trebuie s&
fie respectate.”

alin. 5), - addugarea posibilitatii de a utiliza supravegherea video pentru a asigura siguranta
in sectiile de internare, cu toate acestea, trebuie sa existe o politica clard pentru a asigura
respectarea normelor privind protectia datelor.

adiugarea dup3 , de cétre medicul psihiatru”, ,sau sub supravegherea unui medic psihiatru”.
alin. (3) - precizarea faptului cd, in situatiile in care o persoand nu isi poate da singuréd
consimtdmantul, un reprezentant legal trebuie sa dea acest consimtamant in locul ei.

alin. 3) - addugarea dupé "la solicitarea personald” “a pacientului”.

alin. 2) - se tnlocuieste ,discutat cu pacientul”, cu ,elaborat impreuna cu pacientul” sau o
formulare similard, pentru a indica implicarea deplind a pacientului.

Se recomandd cu insistenid s¥ se asigure in prevederea acestei legi cd acesti pacienti
beneficiazi de aceeasi protectie a drepturilor lor ca si ceilalti pacient, in special in ceea ce
priveste consimi@mantul pentru intervenile de sénatate mintald, contestarea
diagnosticului, necesitatea de a elabora - impreund cu pacientul - un program terapeutic
individualizat si informarea cu privire |a starea de sandtate mintalg;

Tn niciun caz, o internare nevoluntard, fie ca urmare a unei infractiuni comise sau din cauza
unui risc pentru sine sau pentru altii, nu trebuie. s includd, in mod automat, un tratament
medical nevoluntar, adicd un tratament fird consimidmantul informat al persoanei.
Tratamentul medicamentos fortat trebuie s& facd intotdeauna obiectul unui proces judiciar
separat de procedura de internare;

persoana in cauzd trebuie sd fie audiatd personal la momentul refnnoirii masurii si are dreptul
la reprezentare juridicd gratuita.

addugarea faptului cd persoana are dreptul de acces [a dosarul sdu medical, in mod gratuit.

revizuirea criteriilor pentru spitalizarea nevoluntard. Abordarea cea mai frecventd in
majoritatea legislatiilor europene prevede indeplinireaa 3 criterii i urmeazd CM Rec(2004)10:
persoana suferd de o tulburare mintalg; din cauza tulburdrii mintale, persoana se pune n
pericol grav pe sine sau pe al{ii; nu sunt disponibile alte optiuni mai putin restrictive;

Internarea si tratamentul nevoluntar trebuie sa fie separate, persoanele cu capacitate de
exercitiu care nu si dau consimtdmantul pentru tratament nu trebuie niciodata sa fie tratate

impotriva vointei lor. n cazul persoanelor lipsite de capacitate trebuie sa se aplice un proces
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Art. 32

Art. 33

Art. 34

Art. 35

Art. 36

judiciar separat in ceea ce priveste tratamentul medicamentos forfat - asa cum recomandd
CM Rec(2004)10; |

prevederile noi, referitoare la procedurile judiciare privind internarea nevoluntara, vor
necesita modificiri si la Codul de procedurd civild (Capitolul XXX) .

alin. 3 - ci internarea nevoluntar3 si tratamentul nevoluntar sunt decizii separate; conditiile
recomandate la art. 31 alineatul (1) trebuie si fie cumulative si nu alternative;

alin. 7) - tratamentu! nevoluntar trebuie sa urmeze un proces judiciar strict, separat de decizia
de internare. Doar in cazul unui pericol vital iminent tratamentul trebuie administrat n baza
unei decizii a doi psihiatri, urmati de o hotérére a instantei de judecatd. $i aceasta trebuie sd
fie optiunea cea mai putin restrictivd i, ori de cate ori este posibil, trebuie sd se obfina
consimtdmantul persoanei. Trebuie sa se ia in considerare §i deciziile (consimtdmantul si / sau
vointa) persoanei, exprimate anterior (Advanced Statement);

alin. 11) trebuie coroborat cu art. 17 din LSBM si cu Legea privind asistenta juridicé garantatd
de stat, adici, si se asigure ci persoana are dreptul la asistenta juridicd gratuitd (fara
verificarea veniturilor) inainte de inceperea procedurilor judiciare.

asigurarea faptului cd termenul de 48 de ore pentru examinarea cererii este, de asemenea,
inclus in art. 315 din Codul de proceduré civild (care este, n prezent, de 5 zile);

completarea alin. 3} la final cu sintagma ,Conducerea unitétii medicale asigurd accesul la
pacient si la toate documentele si probele aferente, dupd caz”;

alin. 5), examinarea, de asemenea, a posibilitdtii de a utiliza sistemul de
videaconferinid/teleconferintd al instantei. Modificdrile se vor reflecta, de asemenea, sifnart.
315 din Codul de procedura civild.

includerea dupa alin. 1), a unui nou alineat, cu urmatorul confinut: ,Hotérérea judecdtoreascd
se comunicd imediat, dar nu mai tarziu de 24 de ore, persoanei pentru care se solicitd
confirmarea interndrii nevoluntare, reprezentantului legal sau persoanei imputernicite cu
mandat de protectie, avocatului ales sau desemnat”.

persoana trebuie sd aibd posibilitatea de a contesta tratamentul fird calificativul nu
corespunde scopului terapeutic. )

masurile de restrictionare a libertétii de miscare trebuie sa fie clar articulate si specificate
(supravegherea, mecanismele de raportare etc.). Este necesard precizarea cu exactitate a
mijloacelor permise. De obicei, se utilizeaza urmitoarele patru misuri: contentia fizic§,
contentia mecanicd, contentia chimicd si izolarea. Este necesard o politicd privind utilizarea
acestor mijloace, care trebuie sd se bazeze pe principiile enunjate n documentul! Consiliului
Europei "Mijloace de constrangere in institutiile de psihiatrie pentru aduiti” CPT/Inf(2017)6;
Strasbourg 2017;

in ceea ce priveste aplicarea mijloacelor, - acestea trebuie s3 fie recomandate exclusiv de citre
un medic; personalul care aplicé astfel de mijloace trebuie s& fie instruit cu privire la utilizarea
acestora; fiecare pacient aflat in contenfionare mecanicd sau izolare trebuie sd fie

supravegheat continuu; dupd indepdrtarea mijloacelor de contentie, trebuie si aiba loc o

discutie cu pacientul.
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- intregul personal beneficiaza de formare in tehnici de dezescaladare pentru a preveni situatiile
in care trebuie s se recurgd la mijloace de imobilizare;

- intocmirea unui registru al utilizérii mijloacelor de contentie, in care sa se Tnregistreze toate
cazurile, iar utilizarea acestora trebuie raportatd unei autoritati de supraveghere;

- includerea dupi alin. 5), a unui nou alineat, cu urmatorul continut: ,,Ori de cite ori un pacient
dintr-o institutie de psihiatrie suferd o vatdmare grava ca urmare a utilizérii fortei (inclusiv a
contentiei mecanice) de citre personal, problema trebuie adusd imediat in atentia
procurorului competent™.

Art. 40

- includerea dup3 alin. 1), a unui nou alineat, cu urmitorul continut: ,,Persoanelor internate in
institutiile de psthiatrie Ii se oferd informatii complete, clare si exacte, inclusiv cu privire la
dreptul lor de a-si exprima sau nu consimtamantul referitor la internare, de a- §i exprima sau
nu consimtdmantul referitor la tratament, precum si despre posibilitatea de a-gi retrage
ulterior consimtimantul si despre procedurile interne si externe de depunere a plangerilor”;

- includerea dupd alin. 2), a unui nou alineat, cu urmatorul continut: »Conducerea institutiilor
va asigura ca toate alegatiile de abuz s faca obiectul unor investigatii independente,
aprofundate si documentate corespunzator la nivel intern si, dacd este cazul, sa le raporteze
cu promptitudine unei autoritati externe competente”.

ALINIEREA GENERALA A PROIECTULUI DE LEGE LA STANDARDELE
CONSILIULUI EUROPEI SI LA ALTE STANDARDE INTERNATIONALE

Proiectul de lege se aliniazd Ja documentele internationale care subliniazd principiile etice generale Tn
tratamentul persoanelor cu boli mintale, cum ar fi Declaratiile AMP de la Hawai si Madrid, care acorda
important3 promovérii sandtatii mintale, lucru care este, de asemenea, subliniat in proiectul de lege.
Alte principii etice includ oferirea celui mai bun tratament disponibil si informarea pacientului cu
privire la starea sa i la opfiunile de tratament disponibile, astfel incit acesta sé poatd alege intre
diferite metode. Confidentialitatea este, de asemenea, un principiu important la care se face referire
in declaratiile mentionate si care este, de asemenea, un principiu important in proiectul de lege.

. Principalele documente ale Consiliului Europei care se referd la protectia persoanelor cu tulburdri
mintale sunt Rec R{83)2 a Comitetului de Ministri privind protectia juridic3 a persoanelor care sufera
de tulbursri mintale internate ca pacienti nevoluntari, din 1983, elaborata ulterior n Rec. R(2004)10
a Comitetului de Ministri privind protectia drepturilor omului si a demnitatii persoanelor cu tulburdri
mintale . Desi proiectul de lege respectd principii importante subliniate Tn acest din urma document
(de ex., promovarea sanita{ii mintale, asigurarea unei game largi de tratamente etc.), proiectul nu este
suficient de cuprinzitor in ceea ce priveste internarea si tratamentul nevoluntar.

n partea ce tine de criteriile pentru internarea nevoluntard, proiectul de lege nu este suficient de
elaborat pentru a specifica conditiile in care o astfel de internare poate avea loc, asa cum se subliniazd
in Capitolul Il din Rec(2004) 10. De exemplu, nu existd un termen calificativ de gravitate pentru
Jpericolul social iminent”. Proiectul de lege nu prevede ci internarea trebuie sd aiba un scop

18 hitps://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCT. MContent ?documentld=09000016804fe027

19 hitps://rm.coe.int/rec-2004-10-em-
e(168065c7e1#:"‘:text=This%20recommendation%ZOaims%zoto%ZOenhance,involuntam%ZOglacement%200r%20involunt
ary%20treatment ‘

24



terapeutic, faptul ca trebuie sd se fi luat in considerare optiuni mai putin constrangatoare si cd opinia
persoanei in cauzd trebuie s fie luatd in considerare.

Art. 7 din Rec R(2004) 10 subliniaza importanta protectiei persoanelor vulnerabile cu tulburari mintale,
in special a celor care nu au capacitatea de a consimti. Proiectul de lege oferd o definifie cuprinzdtoare
a consimt@mantului si precizeazd cd acesta este necesar inainte de interventii in sdnitatea mintald. De
asemenea, prolectul ia in considerare faptul cd pacientii ar putea avea nevoie de ajutor pentru a
intelege informatiile comunicate, de exemplu in cazul in care existd bariere lingvistice. Cu toate
acestea, nu este clar ce procedurd trebuie urmatd in cazul tratamentului nevoluntar. CPT subliniaza in
mod clar c3, in ceea ce priveste tratamentul nevoluntar, este necesard o procedurd separata de decizia
de internare: ,Internarea unei persoane intr-o institutie de psihiatrie in mod nevoluntar nu trebuie
interpretatd ca o autorizare a tratamentulul fard consimtémdntul acesteia. Prin urmare, fiecGrui
pacient cu capacitate de consimtire, voluntar sau nevoluntar, ar trebui sd i se ofere posibilitatea de a
refuza tratomentul sau oricare altd interventie medicald. Orice derogare de la acest principiu
fundamental trebuie sd se bazeze pe lege §i sd se refere doar la circumstante exceptionale clar si strict
definite.” (CPT, cel de-al 8-lea Raport general privind activitatile CPT, 1998).%

Existd, de asemenea, o discrepantd in reglementdrile referitoare la mijloacele de constrangere. Tn
proiectul de lege acestea nu sunt aliniate la standardele CPT privind mijloacele de constréngere, in
special deoarece aceste mijloace nu sunt definite. Nu sunt definite nici conditiile de utilizare, revizuire
si de documentare a acestora, toate fiind mdsuri importante de protectie, prevazute in standardele
CPT.

CADRUL LEGAL S| DOCUMENTELE DE POLITICI NATIONALE RELEVANTE

Legea nr. 263 din 27.10.2005 cu privire la drepturile si responsabilitéiile pacientului®*
Programul national privind séinatatea mintald pe anii 2017-2021, aprobat prin Hotdrérea
Guvernului nr. 337 din 26 mai 20172 ‘
Strategia Nationald de sénitate ,Sandtatea 2030”, aprobatd prin Hotdrarea Guvernului nr.
387 din 14.06.2023%

Proiectul Programului national privind séndtatea mintald pe anii 2023-2027%

v V. VY

LISTA DOCUMENTELOR / STANDARDELOR CONSILIULUI EUROPEI $1 A
ALTOR DOCUMENTE / STANDARDE INTERNATIONALE LA CARE SE FACE
REFERIRE

» Consiliul Europei (1997): Conventia pentru protectia drepturilor omului si a demnitatii fiintei

umane in ceea ce priveste aplicatiile biologiei 5i ale medicinet: Conventia privind drepturile
omului si biomedicina (Conventia de la Oviedo)”

20 pitns://rm.coe.int/1680696a72
2L hitn:/ flex.justice.md/index.php?action=view&view=doc&lang=1&id=313060
22 hitps://www.legis.md/cautare/getResults?doc_id=100948&lang=ro

3 httgs:[[www.legis.md[cautare[getResults?doc id=138493&lang=ro
n https://cance!aria.gov.md/sites/default/ﬁles/document/attachments/nu-517-ms-2023.pdf

e httns:I/www.coe.int/en/web/conventi6ns/fuII-Iist?module=treatv-detail&treatvnum=154
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» CPT, Mijloace de constrangere in institutiile de psihiatrie pentru adulti (Standarde CPT
revizuite), CPT/Inf(2017)6%

> CPT, Internarea nevoluntard n institutii de psihiatrie, CPT/Inf(98)12-part, Extras din cel de-al
g-lea Raport general al CPT, publicat in 1998% ‘

> Recomandarea R(83)2 a Comitetului de Ministri cétre statele membre privind protectia
juridics a persoanelor care suferd de tulburdri mintale internate ca pacienti nevoluntari*®

» Recomandarea R{2004)10 a Comitetului de Ministri citre statele membre privind protectia
drepturilor omului si a demnitatii persoanelor cu tulburéri mintale®

"> Declaratia AMP de la Hawaii %
» Declaratia AMP de la Madrid

2 hittps:/frm.coe.int/16807001c3

27 hitps://rm.coe.int/16806cd43e

28 hitps://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCT. MContent?documentid=09000016804fe027
 hitps://rm.coe.int/rec-2004-10-em-
e/168066c7e1#:“‘:text=ThIs%ZOrecommendaﬁon%20aims%20t0%20enhance.involuntarv%20placement%200r

9%20involuntary%20treatment
30 hitps://www.wpanet.org/declaration-of-hawaii-ii
st https://www.wpanet.org/current-mad rid-declaration

26



COUNCIL OF EUROPE
THE COUNCIL OF EUROPE PROJECT “STRENGTHENING

THE PRISON AND PROBATION REFORMS, PROVISION OF
HEALTH CARE AND TREATMENT OF PATIENTS IN CLOSED
INSTITUTIONS IN THE REPUBLIC OF MOLDOVA”

CONSEIL DE LEUROPE

Legal analysis of
the draft Law on Mental Health and
Wellbeing

Prepared by the Council of Europe consultants:
Andres Lehtmets
Birgit V6llm

Victor Zaharia

September 2023

This report has been produced within the framework of the Project "Strengthening the prison
and probation reforms, provision of health care and treatment of patients in closed
institutions in the Republic of Moldova”, financed and implemented as part of the Council of
Europe Action Plan for the Republic of Moldova for 2021-2024. The views and opinions
expressed in this document are those of the authors, acting in their capacity as independent
consultants, and do not necessarily reflect the views of the donors or the Council of Europe



LIST OF ABBREVIATIONS

Art.  Article

CoE  Council of Europe

Cc™M Committee of Ministers

CPT  Committee for the Prevention of Torture and Inhuman or Degrading Treatment of Punishment
LMHW Law on Mental Health and Wellbeing -
MER  Ministry of Education and Research

MIA  Ministry of Internal Affairs

MoH  Ministry of Health

Mol  Ministry of Justice

NGO Non-Governmental Organization

Para. Paragraph

Rec Recommendation(s)

WPA  World Psychiatric Association



TABLE OF CONTENTS

LIST OF ABBREVIATIONS ......oiiveererercrsreesirerraesssarsroncrssssssansanstres st s 1essensosssssrsnsasatstssiansassarasstisansrassssassssnne 2
TABLE OF CONTEN TS . ..o evvutmrrreeseeerssrsarsarsssnsrsmessesssesasrarssbtssssssnssrttstesssssssssiassssnssnsansasseansnennarsisbsntsissssines 3
N T E X T oareeeerereeerassresssssasssearanssansearssrasssssnsesensssss sansantresbeessbssnanesssssssnssnsttssssisssssinntaarenensansssissstasassisnererens 6
PROBLEM / DOCUMENT /SITUATION ANALYSIS.......oimiiimniinniiiisisniens it asesseees 6
IVIAIN FINDEINGS ..covvevveeemiterssssnrerresrsasssrmsasssassessssnsssstssssnssnsassssessensnnntsbessassensessssssssosnnsssessenassessnssssansassiness 7
RECOMMENDATIONS (ANALYSIS ARTICLE BY ARTICLE).....c.ccociimeisermonssnssnmsinmsnsisarsnssnsesssnsencnisssissases 7
T OF 1 LAW oo ecsistsresresseesmreseseestotsibesssresesseesesassetbha e s b AT EE R RS R A SR e e d 48R B A SRS d SRS BE SRR RO bR ST RS0 7
LEEAI POWET 1. vvrrersecersessenstsssisssnsssesssnsensesssssssasessssesss seemessssss sbasstbesasaes sbnssesnsroesdbabetsesbrsasisesesnesassasesssnss 7
SEIUCEUNE OF THE AW . riereiireeiiniircstississermrssssesss st a e s st vae s e s st st e s e seda00 b O e R s P aT R s e RS bR AP B TO TSRS 000 7
Chapter | GENERAL PROVISIONS.....covveiveramniemienimnistsesnsninnssienssrassssasnasns st snsasssssssssesess 8
Article 1. ObJect, PUIPOSE ANG SCOPE ...umriuserrrmsisrisrses sttt s s s s s s 8
ArtCle 2. MaIn CONCEPES .. ccovrerietiiris ettt a s RS R s R s bR RS SR Rt e 8
Article 3. Basic principles for providing mental health care ..., 9
CHAPTER Il DUTIES OF PUBLIC AUTHORITIES IN THE FIELD OF MENTAL HEALTH AND WELL-BEING
............................................................................................................................................................. 9
Article 4. Protecting mental health and well-being.......ccoviiniimmenn sererosaastasene 9
Article 5. State guarantees for ensuring favourable conditions for the maintenance of well-
being and the protection of mental health ... 9
Article 6. Promoting mental health and well-being ..., 9
Article 7. Government Duties.......... ............................................................................................ 10
Article 8. Duties of the Ministry of Health.....cinnneiiiinn, 10
Article 9. Duties of the Ministry of Labour and Social Protection ..o, 10
Article 10. Duties of the Ministry of Education and Research ... 10
Article 11. Duties of the Ministry of Internal Affairs ...vvvcvvieeevnnni i, 11
Article 12. Duties of the Ministry of JUSHCE......cccciimiininicn s 11
Article 13. Duties of local public administration authorities ..., 11
CHAPTER 1)l MENTAL HEALTH CARE ......coorretinssimnimiiininnnisaisnissiisnesmennnnmssssnnnnssnssenss sonsinsssinesns 11
Article 14, Mental health care...........cecunaenne. eeeetsersar e se s rsnees eerrevrvre et eseas s bbb baRsR R RO e 11
Article 15. Medical assistance in mental health ..., 11
Article 16. SOCTAl ASSIStANCE ... .vvvvreecerrrcerinenserssniseresssassrsan st s b s rastsnesatsen st s as e s sy s s s n s e anatsusne 11
Article 17, State-guaranteed legal aid.........coimcmmcnmenini s 11
Article 18. Community mental health services shall be provided through community mental
REAIEN CENLIES ....civierrvrrereneerereerere et sne s st sbes s s r s s en s s s s s bbb e AR vereriresersn s bbb 12
Article 19. Medical mental health SErVICES. ..o st 12



Article 20. Mental health sPecialists ... 12
CHAPTER IV GENERAL RULES FOR GRANTING MENTAL HEALTH ASSISTANCE........cccovenrirmmreniicaranns 12 _
Article 21. Consent to mental health intervention ..., 12

Article 22. Preserving the dignity and privacy of the person in the process of providing mental

FEATER CEIE 1enevereeeeeressrereesasestesasasesssaersananessessesarantssssssistssntsnsasessss bediontons iantvarssbbsstsatassnsssissssnibssbasass 13
Article 23. Evaluation of mental health status ... e 13
Article 24. Diagnosis of mental and behavioural diSOFAer........oeinieennmiiinen: 13
Article 25. Treatment of persons with mental and behavioural disorders.........ccoecveeiisieninene. 13
Article 26. Treatment by applying coercive measures of a medical nature........ccocervieiirenenen. 13
Article 27. Psychiatric @XPertiSe ...ttt sttt 14
Article 28. Information on mental health status ..., 14
CHAPTER V. PRIMARY, SPECIALIZED OUTPATIENT AND HOSPITAL MEDICAL ASSISTANCE............. 14
Article 29. Provision of primary and specialized outpatient medical assistance cerereresreesarerneness 144
Article 30. Voluntary hospitalization in the psychiatric hospital ..., 14
Article 31. Involuntary hospitalization ... 14
Article 32. Decision on involuntary hospitalization......isnee. 15
Article 33. Examination of the application for confirmation of involuntary hospitalization by
FIHE COUIT. . vtverereeenniesseseeanessssssesnannsssntesserasbensssonssssssantsstessssnessess seanenrtdsourseanansseasarsonsdibttesnssstoseninnnans 15
Article 34. Court judgement settling the application for confirmation of involuntary
hOSPItAlIZALION 1.vvveerresieerrcsnsibres st bbb T s eSS s e 16
Article 35. Challenging of the treatment in case of involuntary hospitalization........cc.cceeninrrenee 16
Article 36. Measures restricting the freedom of movement of hospitalized persons................ 17
Article 37. Termination of involuntary hospitalization........c. e 17
Article 38. Discharge from the psychiatric hospital.......coimnnn. 18
Chapter VI MONITORING THE PROVISION OF THE MENTAL HEALTH CARE PROCESS ........ccccenenens 18
Article 39. Monitoring the provision of mental health €are ..., 18
Chapter Vil PROTECTING THE RIGHTS OF PERSONS WITH MENTAL AND BEHAVIOURAL
DISORDERS IN THE PROCESS OF PROVIDING MENTAL HEALTH CARE..........cciiimmcnnnisinneinnnnins 18
Article 40. Protection of the rights of persons with mental and behavioural disorders............ 18
Article 41. Extrajudicial Protection ... 18
~ Article 42. Filing the action iN COUrt ...ttt e 18
Article 43. Reporting to the criminal prosecution body.........oiieimecininimn.. 18
Chapter VII[I] FINAL AND TRANSITIONAL PROVISIONS......cteiieiirieressenssermrmmmissmrissssssnasensasisnnmaasin 19
Article 44, FiNal PrOVISIONS .....covviueiiisimiesssisssnessenriissssi s s st s s s sen e 19
Article 45. Funding of mental health Care ... s 19
Informative Note to the Draft Law on Mental Health and Well-being ..........cvnienneniiicninnns 19
CONCLUSIONS AND LIST OF RECOMMENDATIONS ..ot 19



OVERALL ALIGNMENT OF THE DRAFT LAW TO THE COUNCIL OF EUROPE AND OTHER

INTERNATIONAL STANDARDS......ceeeriisiisesmiresieismnisesssrsasssssssassan st ssss s an s esaasessnseaassen st assassaasrins 23
LIST OF RELEVANT NATIONAEL LEGAL AND POLICY DOCUMENTS........cccniiinmamnmniisnii e 24
LIST OF COUNCIL OF EUROPE AND OTHER INTERNATIONAL DOCUMENTS / STANDARDS REFERRED

b 1 & JTRTRR Ty U OO PP PO PP PP Yo PRI PRI PR AN 24



CONTEXT

The Standing Committee Social Protection, Health and Family of the Parliament of the Republic of
Moldova have requested from the Council of Europe a legal analysis on the draft Law on Mental Health
and Wellbeing (hereinafter “draft LMHW?”). Pursuant to Article 73 of the Constitution of the Republic
of Moldova and Article 47 of the Regulation of the Parliament, the draft Law on Mental Health and
Well-being has been submitted as a legislative initiative.

The expert opinion is provided within the Project “Strengthening the prison and probation reforms,
provision of health care and treatment of patients in closed institutions in the Republic of Moldova”,
as part of the Council of Europe Action Plan for the Republic of Moldova for 2021-2024. The Project is
aimed at supporting the enhancement of prison management practices, the improvement of the
quality of health care provided to inmates (including mental health care), supporting the probation in
raising its profile and capacity; further promoting the value of community sanctions and measures
among all actors of the criminal justice system and strengthening of treatment programmes and
protocols for patients in psychiatric establishments {including forensic patients).

PROBLEM / DOCUMENT /SITUATION ANALYSIS

The current law No.1402/1997 has been evaluated by the authors of the draft LMHW as an outdated
normative act which does not resonate with the actual needs in this field and is not in line with the
standards in the field of human rights. The provisions of the current law do not establish an effective
mechanism for the protection or promotion of the mental health of the population; neither does it

cover in full the rights and safeguards for the persons with mental and behavioural disordersl.

According to the authors of the legisiative initiative, the draft of the LMHW has taken into account the
main principles for the protection of patients with mental and behavioural disorders from The Oviedo
Convention, the recommendations R(83)2 and Rec{2004)10 of the Committee of Ministers (CM) of the
CoE, the Parliamentary Assembly Recommendation 1235 (1994) on psychiatry and human rights, the
WPA declarations of Hawaii (10.07.1983) and Madrid (25.08.1996). We comment on the alignment of
the draft law with these documents as well as the standards of the Committee for the Prevention of
Torture and Inhuman or Degrading Treatment of Punishment {CPT} below.

The draft is in English and we have not commented on possible terminology issues that might be due
to translation. It is clear that in practice the law has to abide with the rest of the legal framework in
Moldova and it cannot contradict already standing procedural matters without proposing
amendments to other laws. That makes it somewhat difficult to comment upon certain procedures
(i.e. the involuntary placement issues).

1 puthorities committed to amend the Law on Mental Health, see Report to the Government of the Republic of Moldova on
the visit to the Republic of Moldova carried out by the European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment {CPT) from 28 January to 7 February 2020, para. 108, https://rm.coe.int/16809f8fa8



When drafting the law the local situation including the current practices, should be taken into account,
e. g. the possibilities of transferring substantial amounts of the care provision into outpatient settings
in the communities. There needs to be a development plan to facilitate this and this plan needs to be
harmonized with other fields {(general medicine, social services, etc.).

MAIN FINDINGS

The general provisions of the draft law are adequate and also follow the main principles of human
rights protection. We, however, recommend to analyse if the provisions regarding criteria for
involuntary placement (Art 31— 35, 37) are sufficient to guarantee the rights of the persons concerned.
It is also important to see if the provisions on the civil and criminal procedures support this or there
should be changes (to the court supervision in particular). This is in more detail reflected in the
recommendations part.

One main concern regarding the draft is that there is no separate judicial process with regards to
involuntary medication. However, involuntary admission does not remove the patient’s right to free
and informed consent to or refusal of treatment. Any derogation from this principle needs to be
regulated by law. As such permission to apply forced medication must never be automatically included
in the involuntary placement decision. Individuals with capacity who do not consent to treatment
should never be treated against their will. For all others a specific process with regards to involuntary
treatment needs to be established.

With regards to measures restricting the freedom of movement of the hospitalised persons, there
needs to be further elaborations including the description of means of restraint allowed; the
safeguards and supervision over the use of restraints, as well as the reporting procedure, There needs
to be a register of all means of restraint, including time (start - end), reason, measure used and
authorising person. Certain measures of restraint {(mechanical restraint) require constant observation
{1:1 direct observation) and this needs to be reflected in the law. There should be a debriefing with
the patient after each use of means of restraint.

RECOMMENDATIONS (ANALYSIS ARTICLE BY ARTICLE)

Title of the Law
The draft law is entitled Mental Health and Well-being and seems to correspond to the object/scope
of the regulation.

Legal power
The draft law, in line with Law 100 on normative acts?, mentlons this is an organic law.

Structure of the law
The law has 7 chapters, as follows:

2 Law 100 from 22.12.2017 on normative acts, https://www.legis.md/cautare/getResults?doc_id=105607&lang=ro



¢ Chapter | GENERAL PROVISIONS

e Chapter !l DUTIES OF PUBLIC AUTHORITIES IN THE FIELD OF MENTAL HEALTH AND WELL-
BEING

e Chapter [Il MENTAL HEALTH CARE

e Chapter IV GENERAL RULES FOR GRANTING MENTAL HEALTH ASSISTANCE

e Chapter V PRIMARY, SPECIALIZED QUTPATIENT AND HOSPITAL MEDICAL ASSISTANCE

» Chapter VIMONITORING THE PROVISION OF THE MENTAL HEALTH CARE PROCESS

e Chapter VIl PROTECTING THE RIGHTS OF PERSONS WITH MENTAL AND BEHAVIOURAL
DISORDERS IN THE PROCESS OF PROVIDING MENTAL HEALTH CARE

¢ Chapter VII[I] FINAL AND TRANSITIONAL PROVISIONS

We have no specific comments on the structure of the law.

Chapter | GENERAL PROVISIONS

Article 1. Object, purpose and scope

Para. (1) mentions “means of protecting the mental health and well-being of citizens”. it is to mention
the law also regulates the organisation of the system (e.g. art. 2 basic principles, art. 6 promoting
mental health) not only means of protection; at the same time, the state bears the obligation to protect
all persons residing on its territory not only its citizens.

Para. (2) also stipulates a narrow objective, implicit scope of the legal regulations, i.e. “system of
guarantees on the protection of mental health”.

Para. (3) stipulates the law applies to various entities, attempting to provide an exhaustive list of
entities, while in fact this list is broader (e.g. courts, social care).

It is recommended to ensure art. 1 includes accurately relevant provisions on the object, purpose
and scope of the LMHW as to ensure it extends to all natural persons, regardless of citizenship.

Article 2. Main concepts
This article defines specific notions.

It is recommended that all these definitions shall be in line with the accepted terminology in the
area (e.g. mental capacity).?

Some notions contain regulatory details (e.g. compositions of the multidisciplinary mental health
team) which should be included in the relevant articles of the law, not in the definitions.

3 hitps://www.cambridge.org/corefjournals/psychiatric-bulleti n[article‘/assessment—of—mental-cagacig—a—ﬂow-chart- ‘
uide/86COABD7214576DBFBR6D2B8A34F076Autm_campaign=sharegholic&utm medium=copy _link&utm source=hook
mark




Medical assistance in mental health — this part defines elements of the provision of medical services.
It is recommended to include the concept of evidence-based treatment and add other interventions
(other than pharmacological and psychotherapeutic), so the text could read: “and evidence-based
pharmacological, psychotherapeutic and other interventions in mental health disorders”.

Multidisciplinary mental heafth team — This part lists the professionals forming the multidisciplinary
mental health team. It is recommended to include nurses and peer supports workers also.

Imminent social danger — This part identifies the behaviours which constitute imminent social danger
— It is recommended to add “serious” before “physical harm”. See comments on Art. 31 onwards for
comments on criteria of involuntary placement.

Containment — It is strongly recommended to specify the methods of containment allowed here.

isolation — It is suggested to review the terminology to ensure that the term used emphasises
separation for protection purposes rather than isolation which might be construed as meaning
depravation from human contact as is sometimes used in custodial environments as a method of
punishment.

See comments on Art. 36 below for recommendations on the means of restraint.

Article 3. Basic principles for providing mental health care
The law provides for the usual list of principles.
However, it is recommended to add “effectiveness” as a principle.

CHAPTER Il DUTIES OF PUBLIC AUTHORITIES IN THE FIELD OF MENTAL HEALTH AND
WELL-BEING

Article 4. Protecting mental health and well-being
No specific comments.

Article 5. State guarantees for ensuring favourable conditions for the maintenance of well-
being and the protection of mental health

Para. (3) extends without any justification {without determining specific criteria and conditions) the
obligation of the state to provide legal assistance to persons with mental and behavioural disorders.
To avoid para. {3) being read as a declarative one, it shall specify “in accordance with the relevant
legislation”.

Article 6. Promoting mental health and well-being
No specific comments.



Article 7. Government Duties

Art. 7 regulates the powers of the Government in the area of mental health and well-being and shall
be in line with the Law 136 on Government®.

Para. b) specifies that the Government approves “the fields of professional training and specialties in
the field of mental health in accordance with the needs identified among the population”. 1t is
recommended to leave approval of the fields of professional training to the operational level {or at
Jeast to the Ministry of Health level), ensuring in this way regularity of the updates and
respansiveness of the training programs to the training needs of the specialists in the mental health
area.

Article 8. Duties of the Ministry of Health

Para. c) specifies that the MoH “shall develop, together with other public authorities and interested
parties, an effective mechanism for inter-institutional cooperation regarding the regulation of the
procedure for transporting the person with mental and behavioural disorders to the psychiatric
hospital for involuntary hospitalization and ensuring the safefy of the medical personnel involved in
the provision of medical assistance in the mental health and of the person whose involuntary
hospitalization is requested”, It is recommended to keep a broader scope of inter-institutional
cooperation, specifying “referrat and inter-institutional cooperation regarding the prevention, early
detection, treatment and psychosocial rehabilitation of mental and behavioural disorders.”

Para. f) specifies the list of model documents to be approved by the MoH / required for implementing
the law. It is recommended to add “spectrum and form of the records to be kept in psychiatric
hospitals®, information on rights, information about treatment methods including medications,
format of the individual treatment plan” and keep this list open, not exhaustive.

On a general note, in art. 8 (the same for art, 7, 9-13) there is little attention to the powers of the
authorities related to community based mental health care.

Article 9. Duties of the Ministry of Labour and Social Protection
No specific comments.

Article 10. Duties of the Ministry of Education and Research

Para. ) mentions the powers of the MER to promote the inclusion of modules on menta! well-being
and health in the initial and continuing training programs of distinct categories of specialists. Bearing
in mind the autonomy of the educational institutions, at the same time the need for such modules

4 {aw 136 from 07.07.2017 on Government, httgs:[[www.Iegis.md[cautare[getResuIts?doc id=133423&lang=ro#
5 CPT, Means of restraint in psychiatric establishments for adults (Revised CPT standards), CPT/Inf{2017)6, para. 11,

https://rm.coe.int/16807001¢3

’
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to be integrated everywhere deemed necessary, it is recommended to be less limitative in wording
by specifying “specialists especially in the fields ofi..”

Article 11. Duties of the Ministry of Internal Affairs
Para. a) limits the attention of the MIA to the safety of the medical staff and the person with mental
and behavioural disorders, being focused on the process of involuntary hospitalisation. It is

recommended to Integrate also the safety of other patients, visitors and members of the community
and broaden the scope, as applicable, to the early detection, referral and involuntary hospitalisation.

Paras. b) and c) are not necessarily accurate in wording (possibly translation issue, e.g. preventive
detention which is under MolJ). It is recommended to be more specific regulating that MIA “ensures

through [public] medical and sanitary institutions provision of mental health care to the persons in
need held/detained/placed in its subordinated institutions”.

Article 12. Duties of the Ministry of Justice
In order to avoid términological confusions (e.g. not all places of detention are subordinated to Mol),
para. d) can be more specific, i.e. “shall coordinate, through the National Administration of

Penitentiaries, the provision of mental health assistance to the persons in need detained in its
subordinated institutions”.

Article 13. Duties of local public administration authorities

Art. 13 shall be corroborated with art. 45 which specifies that “the funding of mental health care
services shall be conducted from the natianal public budget”.

CHAPTER 11l MENTAL HEALTH CARE

Article 14. Mental health care
No specific comments.

Article 15. Medical assistance in mental health

In para. 2) it Is recommended to add “effective” after “acceptable”.

Article 16. Social assistance
No specific comments.

Article 17. State-guaranteed legal aid

Paras. 1) and 2) reiterate the equal access to justice principle.

11



Para. 3) provides for the right of all persons with mental or behavioural disorders to free legal aid

‘regardless of the level of income. Bearing in mind the actual legal provisions on free legal aid
{exemption from means test only for person with “severe and accentuated disabilities”, art. 20 j) of the
Law on state guaranteed legal assistance®), to ensure observance of the legislative technique rules,
the exemption from means test to benefit of free legal aid {if so decided; political commitment) shall
be specified in the art. 20 of the Law on State Guaranteed Legal Assistance. Similarly, para 4) of the
LMHW on procedure of requesting legal aid shall be corroborated with the provisions of the chapter
4 of the Law on State Guaranteed Legal Assistance.

Article 18. Community mental health services shall be provided through community mental
health centres
No specific comments.

Article 19. Medical mental health services

In order to provide for a comprehensive treatment approach, it is recommended to add after
“medicines” “psychotherapy and other evidence-based treatment methods.”

Article 20. Mental health specialists

In-line with the recommendations provided in art. 2, it is recommended to include nurses and peer
support workers in the list of specialists providing mental health care.

CHAPTER IV GENERAL RULES FOR GRANTING MENTAL HEALTH ASSISTANCE

Article 21. Consent to mental health intervention

This article specifies that each patient needs to consent to any treatment given to them following the
process of informed consent. In order to fully protect the rights of the patients concerned, it is
recommended to specify this process as follows:

Para 1) It is recommended to add after “obtained” “in writing”.

Para 2) This paragraph states that the wish to end treatment needs to be expressed in writing. It is
recommended to delete “assuming responsibility ... writing” so that the wish can also be expressed
orally only.

Para 3) It is recommended to add at the end: “Decisions expressed previously (advanced directives)
have to be followed.”

Para. 5) mentions “notify the guardianship authority to initiate the procedures for the appointment of
another representative” while the intention is not substitution but “safeguard the interests of the
person with mentai and behavioural disorders”.

6 Law no. 198/20070on State Guaranteed Legal Aid, https://www.legis.md/cautare/getResults?doc_id=135569&lang=ro#
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Article 22. Preserving the dignity and privacy of the person in the process of providing mental
health care

Para. 5), it is recommended to add the possibility to use video- surveillance to ensure safety in
inpatient wards, however, there should be a clear policy to ensure compliance with data
protection rules.

Article 23. Evaluation of mental health status
it is recommended to add after “by a psychiatrist” “or supervised by a psychiatrist”.

Para 3) specifies that the evaluation of the status of mental health of a person shall be conducted with
the consent except for “when the evaluated person has difficulties in appreciating the implications of
a decision on themselves”. Here it is unciear who would make this decision and what the process
followed in such a case would be. It is recommended to specify that in situations where a person
cannot give consent themselves a legal representative should give such consent for them.

Article 24. Diagnosis of mental and behavioural disorder

Para 3) specifies how and by whom psychiatric diagnosis can be challenged.
It is recommended to add after "at the personal request” “of the patient”.

Article 25. Treatment of persons with mental and behavioural disorders

Para 2), in order to fully involve the person concerned in the development of the treatment
programme, it is recommended to replace “discussed with the patient” with “developed conjointly
with the patient.” or similar wording to Indicate full involvement of the patient.

Article 26. Treatment by applying coercive measures of a medical nature

CPT underlined that involuntary placement in a psychiatric establishment should always be surrounded
by appropriate safeguards. One of the most important of those safeguards - free and informed consent
to treatment’. This applies to all patients, i. e. also to those detained against their will and forensic
patients. The requirement of equal treatment of the latter also follows from the principle of

“gquivalence of care”?

It is strongly recommended to ensure in the provision of this law that these patients benefit from
the same protection of their rights as other patients, in particular with regards to consent to mental
health interventions, the challenging of the diagnosis, the need to draw up - conjointly with the
patient — an individualised therapeutic program and the information on the mental health status.

7 CPT, Involuntary placement in psychiatric establishments, CPT/Inf{98}12-part, Extract from the 8th General Report of the
CPT, published in 1998, para. 51, https://rm.coe.int/16806cd43e
8 E, g. Recommendation 98(7) of the Committee of Ministers of the CoF, Part B. https://rm.coe.int/09000016804fb13c
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Under no circumstances must an involuntary placement, whether as a result of a crime committed
or due to a risk to self or others, automatically include involuntary medical treatment, i. e. treatment
without the person’s informed consent. Forced medication must always be subject to a judicial
process separate to the placement procedure. )

It is also recommended that the person concerned needs to be heard in person at time of renewal
of the measure and shall have the right to free legal representation.

Article 27. Psychiatric expertise
No specific comments.

Article 28. Information on mental health status

This article deals with the right to information on one’s mental health. Itis recommended to add that
the person shall have the right of access to their medical file free of charge.®

CHAPTER V. PRIMARY, SPECIALIZED OUTPATIENT AND HOSPITAL MEDICAL ASSISTANCE.

Article 29. Provision of primary and specialized outpatient medical assistance
No specific comments.

Article 30. Voluntary hospitalization in the psychiatric hospital
No specific comments.

Article 31. Involuntary hospitalization

It is recommended to revise the criteria for involuntary hospitalisation criteria. The most common
approach in most European legislations foresees the fulfilment of 3 criteria and follows the CM Rec
(2004)10.%°

1. the person has a mentai disorder
2. due to the mental disorder the person seriously endangers themselves or others

9 CPT, Involuntary placement in psychiatric establishments, CPT/! nf(98)12-part, Extract from the 8th General Report of the

CPT, published in 1998, para. 40, https://rm.coe.int/16806cd43e
10 Article 17 — Criteria for involuntary placement
1.A person may be subject to involuntary placement only if all the following conditions are met:
i. the person has a mental disorder;
li. the person’s condition represents a significant risk of serlous harm to his or her health or to other persons;
iii, the placement includes a therapeutic purpose;
iv. no less restrictive means of providing appropriate care are available;
v. the opinion of the person concerned has been taken into conslderation.
2. The law may provide that exceptionally a person may be subject to involuntary placement, in accordance with the
provisions of this chapter, for the minimum period necessary in order to determine whether he or she has a mental
disorder that represents a significant risk of serious harm to his or her health or to others if:
i. his or her behaviour is strongly suggestive of such a disorder;
ii. his or her condition appears to represent such a risk;
jii, there is no appropriate, less restrictive means of making this determination; and
iv. the opinion of the person concerned has been taken into consideration.

14



3. no other, less restrictive options are available

We would also like to clarify the following:

Involuntary admission and treatment need to be separated, individuals with capacity who do not
consent to treatment should never be treated against their will. For those who lack capacity a
separate judicial process with regards to forced medication must be applied — as recommended by
the CM Rec(2004)10. 1*

All new provisions on the court proceedings on involuntary hospitalisation shall lead to changes in
the Civil Procedure Code (chapter XXX)™.

Article 32. Decision on involuntary hospitalization

Para 3): It is recommended that involuntary admission and involuntary treatment are separated
decisions (see also comments to art. 26). Conditions recommended in Art. 31 paragraph (1) must be
cumulative not alternative,

Para 7), this paragraph suggests that treatment can be delivered on the decision of just one
psychiatrist. As outlined above, involuntary treatment needs to follow a strict judicial process
separate from the placement decision. Only strictly life-saving treatment should be delivered on the
basis of a decision by two psychiatrists followed by a court decision. This needs to be the least
restrictive option, wherever possible the consent of the person needs to be sought, Advance
statements should be taken into account.

Para. 11) It needs to be corroborated with art. 17 of the LMHW and with the Law on State
Guaranteed Legal Assistance, i.e. ensure the person is entitled to free legal aid (without means test)
before the court proceedings start.

Article 33. Examination of the application for confirmation of involuntary hospitalization by
the court

11 Article 18— Criterfa for involuntary treatment
A person may be subject to involuntary treatment only if all the following conditions are met:
i, the person has a mental disorder;
ii. the person’s condition represents a significant risk of serious harm to his or her health or to other persons;
iii. no less intrusive means of providing appropriate care are available;
iv. the opinion of the person concerned has been taken into consideration.
Article 19 — Principles concerning involuntary traatment
1. Involuntary treatment should:
1. address specific clinical signs and symptoms;
il. be proportionate to the person’s state of health;
iii. form part of a written treatment plan;
iv. be documented;
v. where apprapriate, aim to enable the use of treatment acceptable to the person as soon as possible,
2, In addition to the requirements of Article 12.1 above, the treatment plan should:
i. whenever possible be prepared in consultation with the person concerned and the person’s personal advocate
or representative, if any;
ii. be reviewed at appropriate intervals and, if necessary, revised, whenever possible in consultation with the
person concerned and his or her personal advocate or representative, if any.
3. Member states should ensure that involuntary treatment only takes place in an appropriate environment.
2 ¢ivil Procedure Code, https://www.legis.md/cautare/getResults?doc_ld=136269&lang=ro#
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It is recommended to ensure the deadline of 48 h for examination of the application is also included
in the art. 315 of the Civil Procedure Code (which is for now 5 days).

Para. 3) specifies the obligation of the independent specialist to travel to the psychiatric hospital in
order to examine the person. It is recommended to supplement para. 3) at the end with the syntagma
“The management of the medical unit shall ensure access to the patient and all documents and
evidence related, as applicable”.

Para. 5) provides for the possibility to hear in the medical unit the person in respect of whom the
confirmation of involuntary hospitalization is requested. It is recommended to examine also the
option of using the court video/tele-conference system. The changes shall also be reflected in art.
315 of the Civil Procedure Code.

Article 34. Court judgement settling the application for confirmation of involuntary
hospitalization

The patients concerned shall receive copy of any court decision on involuntary placement in a
psychiatric hospital (or its prolongation); the patients concerned should also be requested to sign a
statement {indicating the date) that they have received a copy of the decision; the patients concerned
are informed in writing about the reasons for the decision and the avenues/deadlines for lodging an
appeal.

Therefore, it is recommended to include after para. 1) a new para. with the following content: “The
court judgement is communicated immediately but not later than 24 h after the decision to the
person for whom the confirmation of involuntary hospitalization is requested, the legal
representative or the person authorized with a protection mandate, the elected or appointed
lawyer”. This amendment will contribute to the implementation of the relevant CPT
recommendation®®. '

All new provisions in the art. 34 of the LMHW shall also lead to changes in the Civil Procedure Code
{chapter XXX)

Article 35. Challenging of the treatment in case of involuntary hospitalization

It is recommended that the person should be able to challenge the treatment without the qualifier
does not correspond to the therapeutic purpose.

13 Raport to the Government of the Republic of Moldova on the visit to the Republic of Moldova carried out by the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment {CPT) from 28 lanuary to 7
February 2020, para. 141: “...patients were not systematically heard in person by the court and court decisions on their
involuntary placement were not delivered to them (at best, patients were informed of the decision by their lawyer and/or
staff of the hospital)’; para. 142 “Committee recommends that the necessary steps be taken to ensure that patients have
the effective right to be heard in person by the court during the procedure on their involuntary placement or its extension
{as well as during the appeals procedure) and that they receive a copy of any court decision taken.”
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Article 36. Measures restricting the freedom of movement of hospitalized persons

The measures for the restriction of movement need to be elaborated and specified {supervision,
reporting mechanisms, etc.). There is a need to be specific about the measures permitted. Usually’
the following four measures could be in use: physical restraint, mechanical restraint, chemical
restraint and seclusion. A policy is needed on the use of these measures which should be based on
the principles included in the CoE document “Means of Restraint in Psychiatric Institutions for
Adults” CPT/Inf(2017)6; Strasbourg 2017.

Key principles of this document are:
s Means of restraint are security measures and have no therapeutic justification, they should
never be used as punishment or for the convenience of staff.
e Means of restraint should be applied in accordance with the principles of legality, necessity,
proportionality and accountability
e They should be a measure of last resort (ultimo ratio) and used for the shortest possible
time.

With regards to the application of means of restraint, the document foresees that:
e They should only be ordered by a doctor.
e Staff applying such measures need to be trained in their use.
e FEvery patient in mechanical restraint or seclusion should be subjected to continuous
supervision,
e After the use of means of restraint, a debriefing of the patient has to take place.

It is further recommended that all staff are trained in de-escalation techniques in order to prevent
situations where means of restraint have to be used.

It is further recommgnded to establish a register of the use of restraint measures recording all
instances and their use should be reported to a supervisory authority™.

It is recommended to include after Para. 5) a new para. with following content: “Whenever a patient
in a psychiatric establishment sustains a serious injury as a result of the use of force (including
mechanical restraint) by staff, the matter be immediately brought to the attention of the competent

prosecutor”s,

Article 37. Termination of involuntary hospitalization

In this context we remind of the CPT standards that regular ex officio reviews of any involuntary
forensic placement decision are carried out at least once every six months by an independent

14 ¢pT. Means of restraint in psychiatric establishments for adulis (Revised CPT standards), CPT/Inf{2017)6, para. 11,
https://rm.coe.int/16807001¢3 :

15 CPT, Documenting and reparting medical evidence of ill-treatment, Extract from the 23rd General Report of the CPT,
published in 2013, CPT/Inf{2013)29-par, para. 78, https://rm.coe.int/16806¢ccad -
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authority, preferably a court. Such reviews should be based on the opinion from a doctor who is
independent of the department holding the patient concerned.

Article 38. Discharge from the psychiatric hospital

Para. 5) shall make reference to the art. 31 not 34 of the LMHW.
Chapter VI MONITORING THE PROVISION OF THE MENTAL HEALTH CARE PROCESS

Article 39. Monitoring the provision of mental health care
No specific comments.

Chapter VIl PROTECTING THE RIGHTS OF PERSONS WITH MENTAL AND BEHAVIOURAL
DISORDERS IN THE PROCESS OF PROVIDING MENTAL HEALTH CARE

Article 40. Protection of the rights of persons with mental and behavioural disorders

It is recommended to include after para. 1) a new para, with following content: “persons admitted
to psychiatric establishments are provided with full, clear and accurate information, including on
their right to consent or not to consent to hospitalisation, to consent or not to consent to treatment,
on the possibility to withdraw their consent subsequently and on internal and external complaints

procedures”®®.

Bearing in mind the importance of managerial supervision in mental health institutions, it is
recommended to include after para. 2) a new para. with following content: “Management of the
institutions shall ensure that all allegations of abuse are the subject at the internal level of an
independent, in-depth and properly documented investigation and if the case might be, reported
promptly to a competent external authority”"’.

Article 41. Extrajudicial protection
No specific commenits.

Article 42. Filing the action in court
No specific comments.

Article 43. Reporting to the criminal prosecution body
No specific comments.

16 CPT, Involuntary placement in psychiatric establishments, CPT/Inf{98)12-part, Extract from the 8th General Report of the

CPT, published in 1998, para. 53, https://rm.coe.int/16806cd43e
17 CpT, Complaints mechanisms. Extract from the 27th General Report of the CPT, published in 2018, CPT/Inf(2018)4-part,

para. 70-71, https://rm.coe.int/16807bc668
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Chapter VII[I] FINAL AND TRANSITIONAL PROVISIONS

Article 44. Final provisions
No specific comments.

Article 45. Funding of mental health care
No specific comments.

Informative Note to the Draft Law on Mental Health and Well-being
No specific comments.

CONCLUSIONS AND LIST OF RECOMMENDATIONS

As a whole the draft law strives to cover the necessary regulations for the mental health area. The
strong side of the draft is the clear declaration of the general principles of providing mental health
services throughout the whole spectrum, including prevention and health promotion stating clearly
that the protection of the mental health and well-being is the object of the law. It also stipulates the
accessibility of the services, the importance of self-determination of the patients as well as the liability
principle. The responsibilities of the State - including different ministries and the local authorities -
have been listed and there can also be the involvement of the private sector as well as NGOs. The law
also foresees legal aid in case there are legal procedures where patients need to have a legal
representative.

We, however, recommend to re-address the’ articles that regulate involuntary placement and
treatment (Art 31-33 in particular) to line them with the COE recommendations cancerning this area.
The same applies to Art 36 that regulates the restrictions in movement (the use or restraint measures)
for involuntarily placed patients. We have also made some recommendations concerning articles that
deal with the protection and safeguards of the rights of persons with mental disorders {Art. 22-24, 26,
40) that we invite you to consider.

The list or recommendations is as follows:

Art. 1
- to ensure art. 1 includes accurately relevant provisions on the object, purpdse and scope of
the LMHW as to ensure it extends to all natural persons, regardless of citizenship.

Art, 2.
- all these definitions shall be in line with the accepted terminology in the area (e.g. mental
capacity);

- toinclude the concept of evidence-based treatment and add other interventions (other than
pharmacological and psychotherapeutic), so the text could read: “and evidence-based
pharmacological, psychotherapeutic and other interventions in mental health disorders”;.

- Muitidisciplinary mental health team -to include nurses and peer supports workers also;
- Imminent social danger —to add “serious” before “physical harm®;
- Containment — strongly recommended to specify the methods of containment allowed here;
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- Isolation —to review the terminology to ensure that the term used emphasises separation for
protection purposes rather than isolation which might be construed as meaning depravation
from human contact as is sometimes used in custodial environments as a method of
punishment.

Art. 3
- to add “effectiveness” as a principle.

Art. 5
- to avoid para. (3) being read as a declarative one, it shall specify “in accordance with the
relevant legislation”.

Art. 7
- in art. 7-13 there is little attention to the powers of the authorities related to community
based mental health care;
- to leave approval of the fields of professional training to the operational level (or at least to
the Ministry of Health level), ensuring in this way regularity of the updates and responsiveness
of the training programs to the training needs of the specialists in the mental health area.

Art. 8
- to keep a broader scope of inter-institutional cooperation, specifying “referral and inter-
institutional cooperation regarding the prevention, early detection, treatment and
psychosocial rehabilitation of mental and behavioural disorders;
- to add “spectrum and form of the records to be kept in psychiatric hospitals, format of the
individual treatment plan and other documents” and keep this list open, not exhaustive.

Art. 10
- to be less limitative in wording by specifying “specialists especially in the fields of:...”.

Art. 11
. to integrate also the safety of other patients, visitors and members of the community and
" broaden the scope, as applicable, to the early detection, referral and involuntary
hospitalisation;
- to be more specific regulating that MIA “ensures through {public] medical and sanitary
institutions provision of mental health care to the persons in need held/detained/placed in its
subordinated institutions”.

Art. 12
- be more specific, i.e. “shall coordinate, through the National Administration of Penitentiaries,
the provision of mental health assistance to the persons in need detained in its subordinated
institutions”.

Art. 13
- shall be corrohorated with art. 45,

Art. 15 ,
- inpara. 2) - to add “effective” after “acceptable”.

Art. 17

- the exemption from means test to benefit of free legal aid (if so decided; political
commitment) shall be specified in the art. 20 of the Law on State Guaranteed Legal Assistance.
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Art. 19

Art. 20

Art. 21

Art. 22

Art. 23

Art, 24
para 3)

Art, 25

At. 26

Art. 28

Art. 31

Similarly, para 4) of the LMHW on procedure of requesting legal aid shall be corroborated with
the provisions of the chapter 4 of the Law on State Guaranteed Legal Assistance.

to add after “medicines” “psychotherapy and other evidence-based treatment methods.”

to include nurses and peer supports workers in the list of specialists providing mental health
care.

para 1) - to add after “obtained” “in writing";

para 2) - to delete “assuming responsibility ... writing.”;

para 3) - to add at the end: “Decisions expressed previously (advanced directives) have to be
followed.”

para. 5), - add the possibility to use video- surveillance to ensure safety in inpatient wards,
however, there should be a clear policy to ensure compliance with data protection rules.

to add after “by a psychiatrist” “or supervised by a psychiatrist”;
para 3) - to specify that in situations where a person cannot give consent themselves a legal
representative should give such consent for them.

- add after “at the personal request” “of the patient”.

para 2) - replace “discussed with the patient” with “developed conjointly with the patient.”
or similar wording to indicate full involvement of the patient.

strongly recommended to ensure in the provision of this law that these patients benefit from
the same protection of their rights as other patients, in particular with regards to consent to
mental health interventions, the challenging of the diagnosis, the need to draw up —
conjointly with the patient - an individualised therapeutic program and the information on
the mental health status; -

under no circumstances must an involuntary placement, whether as a result of a crime
committed or due to a risk to self or others, automatically include involuntary medical
treatment, i. e, treatment without the person’s informed consent. Forced medication must
always be subject to a judicial process separate to the placement procedure;

the person concerned needs to be heard in person at time of renewal of the measure and
shall have the right to free legal representation.

add that the persoﬁ shall have the right of access to their medical file free of charge.
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Art. 32

Art. 33

Art. 34

Art, 35

Art. 36

to revise the criteria for involuntary hospitalisation criteria. The most common approach in
most European legislations foresees the fulfilment of 3 criteria and follows the CM
Rec(2004)10: the person has a mental disorder; due to the mental disorder the person
seriously endangers themselves or others; no other, less restrictive options are available;
Involuntary admission and treatment need to be separated, individuals with capacity who do
not consent to treatment should never be treated against their will. For those who lack
capacity a separate judicial process with regards to forced medication must be applied - as
recommended by the CM Rec(2004)10;

all new provisions on the court proceedings on involuntary hospitalisation shall lead to
changes in the Civil Procedure Code (chapter XXX).

para 3 - that involuntary admission and involuntary treatment are separated decisions;
conditions recommended in art. 31 paragraph {1) must be cumulative not alternative;

para 7) - involuntary treatment needs to follow a strict judicial process separate from the
placement decision. Only strictly life-saving treatment should be delivered on the basis of a
decision by two psychiatrists followed by a court decision. This needs to be the least restrictive
option, wherever possible the consent of the person needs to be sought. Advance statements
should be taken into account;

para. 11) needs to be corroborated with art. 17 of the LMHW and with the Law on State
Guaranteed Legal Assistance, i.e. ensure the person is entitled to free legal aid (without means
test) before the court proceedings start.

to ensure the deadline of 48 h for examination of the application is also included in the art.
315 of the Civil Procedure Code {which is for now 5 days);

to supplement para. 3} at the end with the syntagma “The management of the medical unit
shall ensure access to the patient and all documents and evidence related, as applicable”;
para. 5}, to examine also the option of using the court video/tele-conference system. The
changes shall also be reflected in art. 315 of the Civil Procedure Code.

to include after para. 1) a new para. with the following content: “The court judgement is
communicated immediately but not later than 24 h to the person for whom the confirmation
of involuntary hospitalization is requested, the legal representative or the person authorized
with a protection mandate, the elected or appointed lawyer”.

person should be able to challenge the treatment without the qualifier does not correspond
to the therapeutic purpose.

the measures for the restriction of movement need to be elaborated and specified
(supervision, reporting mechanisms, etc.). There is a need to be specific about the measures
permitted. Usually the following four measures could be in use: physical restraint, mechanical
restraint, chemical restraint and seclusion. A policy is needed on the use of these measures
which should be based on the principles included in the Co€ document “Means of Restraintin
Psychiatric Institutions for adults” CPT/Inf(2017)6; Strasbourg 2017; '

with regards to the application of the measures, - they should only be ordered by a doctor;
staff applying such measures need to be trained in their use; every patient in mechanical
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restraint or seclusion should be subject to continuous supervision; after the use of means of
restraint, a debriefing of the patient has to take place.
- all staff are trained in de-escalation techniques in order to prevent situations where means of

restraint have to be used;

- to establish a register of the use of restraint measures recording all instances and their use
should be reported to a supervisory authority;

- to include after para. 5) a new para. with following content: “Whenever a patient in a
psychiatric establishment sustains a serious injury as a result of the use of force {including
mechanical restraint) by staff, the matter be immediately brought to the attention of the
competent prosecutor”.

Art. 40

- toinclude after para. 1) a new para. with following content: “Persons admitted to psychiatric
establishments are provided with full, clear and accurate information, including on their right
to consent or not to consent to hospitalisation, t¢ consent or not to consent to treatment, on
the possibility to withdraw their consent subsequently and on internal and external
complaints procedures”;

- toinclude after para. 2) a new para. with following content: “Management of the institutions
shall ensure that all allegations of abuse are the subject at the internal level of an
independent, in-depth and properly documented investigation and if the case might be,
reported promptly to a competent external authority”.

OVERALL ALIGNMENT OF THE DRAFT LAW TO THE COUNCIL OF
EUROPE AND OTHER INTERNATIONAL STANDARDS

The draft law aligns with internationa! documents outlining general ethical principles in the treatment
of people with mental illness, e. g. the WPA Declarations of Hawai and Madrid, which place
importance on the promotion of mental health which is also emphasized in the draft law. Further
ethical principles include offering the best available treatment and informing the patient about their
condition and available treatment options so that they can choose between different methods.
Confidentiality is also an important principle referred to in the mentioned declarations and also
considered important in the draft law.

The main CoE documents referring to the protection of persons with mental disorders are Rec R(83)2
of the Committee of Ministers concerning the legal protection of persons suffering from mental
disorder placed as involuntary patients, from 19838, |ater elaborated in Rec. R(2004)10 of the
Committee of Ministers concerning the protection of the human rights and dignity of persons with
mental disorder®. While the draft law follows important principles outlined in the latter document (e.
g. the promotion of mental health, providing a wide range of treatments, etc.), it falls short in the areas
relating to involuntary placement and treatment.

With regards to the criteria for involuntary placement, the draft law is not specific enough in spelling
out conditions under which such placement can take place, as outlined in Chapter lil of Rec R(2004)

18 htps://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentid=09000016804fe027

18 hitps://rm.coe.int/rec-2004-10-em-
e[168066c7e1#:“:text=This%20recommendation%ZOaims%ZOto%ZOenha nce,involuntary%20placement%200rg%20involunt
ary%20treatment
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10. E. g. there is no qualifier of seriousness in “imminent social danger”. The draft law does not state
that the placement needs to serve a therapeutic purpose, that less restrictive options have to have
had been considered and that the opinion of the person concerned has to be taken into account.

Art. 7 of Rec R(2004} 10 states the importance of the protection of vulnerable persons with mental
disorders, in particular those who do not have the capacity to consent. The draft law provides a
comprehensive definition of consent and states that consent is necessary prior to mental health
interventions, it also considers that patients might need help understanding the information provided,
e. g. if there are language barriers. However, it is not clear which procedure has to be followed with
regards to involuntary treatment. The CPT clearly states that a separate process from the placement
decision is needed with regards to involuntary treatment: “The admission of a person to a psychiatric
establishment on an involuntary basis should not be construed as authorising treatment without his
consent. It follows that every competent patient, whether voluntary or involuntary, should be given
the opportunity to refuse treatment or any other medical intervention. Any derogation from this
fundamental principle should be based upon law and only relate to clearly and strictly defined
exceptional circumstances.” (CPT, 8™ general report on the CPT’s activities, 1998).2°

There is also a discrepancy in the regulations regarding the means of restraint. In the draft law they
do not align with the CPT standards on means of restraint, principally because those means are not
defined. Neither are the conditions of their use, the review and documentation of the same, all
important safeguards outlined in the CPT standards.

LIST OF RELEVANT NATIONAL LEGAL AND POLICY DOCUMENTS

Law No. 263 of 27.10.2005 regarding the patient's rights and responsibilities?

The National Mental Health Program for the years 2017-2021, approved by Government
Decision no. 337 of May 26, 20172

The National Health Strategy "Health 2030", approved by Government Decision no. 387 of
14.06.2023%

Draft of the National Mental Health Program 2023-2027%

v A vV v

LIST OF COUNCIL OF EUROPE AND OTHER INTERNATIONAL
DOCUMENTS / STANDARDS REFERRED TO

> Council of Europe {1997): Convention for the Protection of Human Rights and Dignity of the
Human Being with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine (Oviedo Convention)® :

0 hitps://rm.coe.int/1680696a72
2L hitp://lex.]ustice.md/index.php?action=view&view=doc&lang=18&id=313060
2 httgs:waw.legis.md[cautare[getResults?doc id=100948&[ang=ro

28 hitps://www.legis.md/cautare/getResults?doc_td=1384938&lang=ro
 hitps://cancelarla.gov.md/sites/default/files/document/attachments/nu-517-ms-2023.pdf
5 https: ORI i -list?module=treaty-detail&treatynum=164
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> CPT, Means of restraint in psychiatric establishments for adults (Revised CPT standards),
CPT/Inf{2017)6%°

> CPT, Involuntary placement in psychiatric establishments, CPT/Inf(98)12-part, Extract from
the 8th General Report of the CPT, published in 1998%

> Recommendation R(83)2 of the Committee of Ministers to member States concerning the
legal protection of persons suffering from mental disorder placed as involuntary patients?®

» Recommendation R(2004)10 of the Committee of Ministers to member states concerning
the protection of the human rights and dignity of persons with mental disorder®

» WPA Declaration of Hawai ¥

> WPA Declaration of Madrid *!

26 hitps://rm.coe.int/16807001¢3

7 hitps:/{rm.coe.int/16806cd43e

28 hitps://rm.coe.int/COERMPublicCommonSearchServices/DisplayDCTI MContent?document|d=09000016804fe027
29 https:/frm.coe.int/rec-2004-10-em-

ef 168066c7alé:~ text=This%20recormmendation%20aims%20to%20enhance,involuntary%20placement%200r

% 20involuntary%20treatment
30 https:/fwww.wpanet.org/declaration-of-hawaii-ii

31 hitps://www.wpanet.org/current-madrid-declaration
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